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Foreword

The Mexican Ministry of Economy (SE) and the Federal Commission of Regulatory Improvement 
(COFEMER) requested the Organization for Economic Co-operation and Development 
(OECD) to prepare a sectoral report series that would identify regulatory barriers, obstacles, 
implementation issues or inefficiencies that would affect the dynamics of the sectors analysed. 
One of the reports had to focus on business regulations. Based on a series of meetings with OECD 
and SE representatives, it was decided to focus efforts on the closing procedure of companies 
in Mexico, and specifically on the legal extinction of the legal figure. The aim of this work is to 
create punctual short-, medium-, and long-term recommendations, which, if implemented, will 
facilitate the procedure for closing a business without neglecting the policy objectives intended to 
be covered by the regulations. This study is conducted as part of the cooperation between the SE, 
COFEMER, and OECD to strengthen competitivity in Mexico through regulatory improvement.

The relevance of a study on the legal extinction of a business relies on the fact that an 
inefficient procedure or with high bureaucratic burdens may have an impact on the citizens’ 
initiative for starting up or formalizing a business. However, it is common for governments to 
concentrate their efforts on the startup stage, leaving aside the process of closing the company.

Recommendations offered by the report herein were prepared from the identification of the 
improvement areas in the process that a business or an entrepreneur must take when it is decided 
to close the business or when it must be closed due to the inability for paying creditors. This 
report is exclusively focused on the federal proceedings applicable to businesses from any activity. 
That is, it does not include sectoral or regional procedures. This document is built from study 
cases and their selection is based on the most common type of company in Mexico; details will 
be explained further.
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Glossary

Stock Corporation (Sociedad Anónima): A business that exists under a denomination and it 
is constituted exclusively of partners whose obligation is limited to the payment their stocks. 
Art. 97 of the LGSM.

Stock Corporation of Variable Capital (Sociedad Anónima de Capital Variable): A stock 
corporation which may increase its capital by posterior contributions from stockholders or 
by admitting new stockholders, and it may decrease for the partial or total withdrawal of 
contributions. Art. 213 of the LGSM.

Limited Partnership (Sociedad en Comandita Simple): A corporation formed by one or more 
general partners responding in a subsidiary, unlimited, jointly and severally to the social 
obligations and by one or several general partners obliged only to pay their contributions. 
Art. 51 of the LGSM

Limited Partnership with Shares (Sociedad en Comandita por Acciones): An enterprise 
constituted by one or more general partners responding in a subsidiary, unlimited, and 
jointly and severally to the social obligations and by one or several general partners obliged 
only to pay their shares. Art. 207 of the LGSM

Company in Collective Name: An enterprise existing under a corporate name and where all 
partners respond in a subsidiary, unlimited, and jointly and severally to the social obligations. 
Art. 25 of the LGSM.

Corporate Person: Among others, corporate persons are civil and commercial companies. Art. 
25 of the Federal Civil Code.
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Executive Summary

The aim of this work is to create punctual short-, medium-, and long-term recommendations, 
which facilitate the closing procedure of a business, without neglecting the policy objectives 
intended to be covered by the regulations. That is, to improve the quality of regulatory proceedings 
in Mexico, and, thus, its competitivity.

The first step on the methodology is to identify the problem in quantitative terms, for which 
the main statistics related to the birth or constitution were reviewed; as well as the death or 
closure of businesses in Mexico. Likewise, the legal documents for mapping the dissolution-
liquidation of a business and the commercial insolvency procedure were reviewed. The process 
was accompanied by in-depth interviews with public officers, as well as experienced lawyers and 
specialists on those subjects. In order to consider the international experience, four international 
study cases on the procedures for closing businesses are analysed in: United States, Canada, 
Chile, and Australia. Finally, the improvement proposals identified were reviewed, discussed, and 
presented with experts on the subject.

The definition of a business is discussed in accordance with the regulatory and institutional 
framework, which includes corporate and natural persons; micro, small, and medium-sized 
businesses, and economic units. Official statistics about the start-up and closure of businesses 
are explored, in order to try to define the scope of the recommendations to improve the business 
closure. The analysis includes figures from INEGI’s economic censuses and from Mexican Business 
Information System (SIEM). Outcomes from the closure of business for Mexico from the study 
Doing Business are also discussed.

The initiatives carried out by the Federal Government to simplify the proceedings impacting 
on the company’s life cycle are shown and discussed. The initiatives from tuempresa.gob.mx and 
gob.mx, which facilitate and add transparency to the necessary to open and operate a business 
are included. However, there are no similar efforts to simplify the business closing procedure. It is 
reasonable to think that entrepreneurs not only consider the procedure and costs involved in the 
creation of a business, but also, the possible risks which may terminate such entity, so the closure 
procedure must be analysed.

Two possible procedures faced by entrepreneurs for closing a business in Mexico are mapped, 
described, and analysed in the report: 1) dissolution and liquidation, and 2) commercial insolvency 
procedure. First, there is a series of assumptions set forth in the Article 229 of the LGSM, for 
which a business might be closed. The commercial insolvency procedure is not necessarily a 
closure procedure, but it can end in the extinction of the business, reason why it is analysed from 
this perspective. A commercial insolvency procedure has its origin in the inability of a business to 
fulfil its payment obligations to its creditors or employees.
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EXECUTIVE SUMMARY

In the case of dissolution-liquidation, a great number of interactions with public attestors is 
observed, which increases the closure cost. Likewise, an express dissolution procedure is missing 
in specific situations, such as when activities have not started or when founders and initial 
shareholders are the same by the time of closure. For the commercial insolvency procedure, more 
benefits can be derived from a more active participation of the IFECOM throughout the process, 
and opportunities are seen to establish an express commercial insolvency procedure, to establish 
courts specialized on commercial affairs, as well as to install more defined procedures to reduce 
the steps and terms in the asset sale during bankruptcy.

In the document, study cases for the business closure of the OECD country members are 
described and analysed, including Australia, Canada, United States, and Chile— the first three 
countries were selected for their leadership on simplified procedures and efficient regulations, and 
the last one for being from a judicial system of the same family as the Mexican. For each one of them, 
the equivalent or closer procedures to the dissolution-liquidation and bankruptcy were mapped 
and assessed. This was done from an analysis of the legal framework applicable in each jurisdiction.

The information reveals significant differences with respect to the Mexican case. For example, 
in the case of dissolution and liquidation, in the United States and Canada, there are specific 
cases for summary and expedited procedures; in Chile, the number of times where the notary 
interferes is lower, compared to Mexico. In Australia, the liquidation procedure is very short 
and with very few requirements. For bankruptcy, in the United States, there are clear rules about 
the destination of assets that are not sold, preventing the indefinite extension of procedures. In 
Canada and Australia, creditors, together with the debtor, are the ones that altogether agree on 
payment obligations, and only in Canada, the court participates in exceptional cases, making the 
procedure faster.

Based on the statistical analysis and procedures for closing businesses in Mexico, as well 
as the international experiences, public policy options are presented for the different stages and 
procedures of the closure of a business.

General Aspects

Policy Option 1. It is recommended to unify a business concept in Mexico to simplify 
the information, procedures, and proceedings related to commercial activities; as well as legal 
documents and instruments (laws, regulations, provisions, documents of public policy, etc.). 
Subsequently, based on this concept, create statistical information compatible with different 
instruments.

Policy Option 2. It is recommended to make business regulations more accessible to 
citizens —including proceedings for the closure of businesses. This can be achieved by publishing 
guides, infographics, etc. about the procedures (in sequence) that companies that intend to close 
operations must fulfill.

Dissolution-Liquidation

Policy Option 3. Mexico must consider reducing situations where attestation (use of 
notaries and attestors) is required within the procedure for closing a business. These steps can be 
exclusively constrained to the cancellation of the social contract.
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EXECUTIVE SUMMARY

Policy Option 4. It must be considered to open different channels or procedures for closing 
a business through the dissolution-liquidation, and according to the specific criteria or situation 
of the business. A criterion to close a business is when the company has not started operations or 
when is an agreement among shareholders.

Policy Option 5. A reduction of the mandatory periods for safeguarding documents of 
the business must be assessed by the liquidator. Additionally, safekeeping of books can be done 
electronically for all the events.

Commercial Insolvency Procedures

Policy Option 6. More than a single procedure to be implemented for closing a business 
through a commercial insolvency procedure in Mexico must be considered, according to the 
characteristics and/or capacities of the business

Policy Option 7. For the allocation of cases to specialists in commercial insolvency 
procedures, it must be assessed to apply a system based on the performance and degree of 
specialization. In addition, it is important to publish the process and criteria to be certified as a 
commercial insolvency procedure specialist.

Policy Option 8. It is recommended to increase the institutional capacities of the IFECOM 
to supervise the whole process of commercial insolvency procedures and to state an opinion on 
the way to carry out the procedure.

Policy Option 9. It should be considered to implement specialized bankruptcy courts for 
the case development to be more effective.

Policy Option 10. It is recommended to establish a limited number of auctions or fix 
maximum time periods to sell assets. For the prior case, and when assets to be liquidated are not 
sold, these might pass to the shareholders’ hands of the businesses or other institutions.
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1

Introduction

Mexico’s efforts to improve the quality of regulations, through the work of the SE and the 
COFEMER, have contributed to strengthen institutions, as well as the processes and proceedings 
that citizens perform to carry out their economic and social activities. Some of these efforts have 
focused on the proceedings related to the life cycle of the business, mainly on its constitution, and 
on other specific stages. For example, the website tuempresa.gob.mx is one of the main achievements 
conducted to improve interactions between citizens and the government and private bodies 
involved in the start-up of businesses. On the other hand, the web site gob.mx, which is under 
development and implementation, intends to integrate regulatory improvement procedures and 
digitalization of proceedings that interfere in several stages of the business life cycle, in addition to 
be part of the national strategy of modernization and digitalization of government services.

However, the achievements on regulatory improvements described above, most efforts have 
been focused on the regulation for starting up businesses. Thus, there is an important opportunity 
area to improve processes of proceedings during other stages of the business life cycle, such as the 
dissolution and liquidation.

The closing procedure of a business has not been reviewed in an integral manner. This is one 
of the reasons why it has been requested to OECD to prepare a document analyzing and proposing 
improvements for the closing procedure of companies with the aim to optimize and reduce those 
processes that businesses established in Mexico must perform, from their constitution to their 
death or extinction, in such a manner that does not discourage citizens to undertake businesses. 
Therefore, this document intends to make an integral analysis of the closure of businesses, but 
without constraining the start-up of the same.

Having efficient, clear, and simplified processes to close a business may create several benefits. 
For instance, to encourage entrepreneurship, reduce bureaucratic burdens for entrepreneurs, 
but also for government institutions, reduce the incapacity of the government to identify the 
businesses that actually exist and operate in the country, etc.

http://www.tuempresa.gob.mx
http://www.gob.mx
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2

Methodology

This chapter shows the methodology used to prepare the report. This begins with the examination 
of the main statistics related to the constitution and closure of companies in Mexico. Then, a review 
of the legal documents required for mapping the dissolution-liquidation of businesses, as well as 
the closure through commercial insolvency procedures is performed. The process included in-depth 
interviews with public officers, experienced lawyers, and specialists on these topics. Finally, the 
reasons for choosing the United States, Canada, Chile, and Australia as cases of international 
experience for the study case are explained.
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This document is a qualitative analysis of the process required by an entrepreneur in Mexico to 
close formally (legally) a business. Currently, there are several assumptions by which a business 
is likely to be legally extinguished; one is the definitive closure of a business operations, another is 
the merge of two or more businesses or the business division. The study case to be analysed in this 
document refers to the total closure of operations of a business; that is, the closure of a business 
derived from the business division or merge will not be analysed.

The document starts from a review of the main statistical sources (economic censuses (INEGI, 
2018

[1]
) and the Mexican Business Information System (Secretaría de Economía, 2015

[2]
)), related 

to the constitution and closure of businesses in Mexico. This review is shown in the following 
chapter. The purpose of this information is to have a perspective and dimension of the target 
population that would benefit from a potential redesign.

Subsequently, the document addresses an analysis of the general process to close a business 
from two ways: the dissolution-liquidation and commercial insolvency procedures—below 
will be indicated in detail which types of businesses and under which conditions these closure 
procedures are used, and which assumptions are considered for the study case. In both cases, the 
analysis was mainly based on the review of legal documents at the laws and regulations level that 
allowed the mapping of the process to definitely close a business, with the purpose of building a 
study case simplified for Mexico. Table 2.1 lists the legal ordinances reviewed.

Table 2.1. Legal Ordinances Involved in the Company Closure Regulations
Selected Countries

Legal Ordinances Country

Corporations Act 2001 of Australia Australia

Business Corporation Act of Canada, last update from February 20, 2017 Canada

Law of Reorganization and Liquidation of Companies and Persons Assets (last update, September 21, 2015) Chile

Law of Stock Corporations of Chile (last update, October 29, 2016) Chile

Bankruptcy Code of the United States of America (last update, October 27, 1986) United States

Delaware Corporate Dissolution Law United States

Commerce Code, last update January 25, 2017 Mexico

Law on Commercial Insolvency, last update June 10, 2014 Mexico

General Law of Commercial Companies, last update March 14, 2016 Mexico

Regulations of the Public Registry of Commerce, last update October 24, 2003 Mexico

General Character Rules of the Law on Commercial Insolvency, last update December 18, 2009 Mexico

Agreement of the Directive Board of the Federal Institute of Specialists in Commercial Insolvency Proceedings, 
auxiliary body of the Federal Judiciary Council, amending the selection and update criteria of commercial 

insolvency procedure specialists, last update December 18, 2009
Mexico

Source: Prepared by the OECD
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The aim of specifying a study case, relies on analyzing representative proceedings, as well as 
common proceedings (or cross-sectional) that allow the elaboration of proposals with the greatest 
potential benefits for most processes (Yin, 2013

[3]
). A deep insight in specific sectoral proceedings 

or at all government levels would reduce the potential benefits of such proposals. On the other 
hand, to examine all proceedings related to the closure of businesses would be an exercise out of 
the scope of the capacities of this project.

For the specific study case, the federal proceedings or procedures for closing a business are 
reviewed, which are part of the legal ordinances in Table 2.1, without considering those related 
to topics of social and labor security, or tax payment, deregistration of public services associated 
with the company, as well as specific procedures for a particular industry or a business. As already 
mentioned, the purpose of this document is to identify and focus the legal barriers related to the 
legal procedure on the extinction of the company. On the other hand, developments on matters 
of digitalization of processes for paying taxes have been frequent in Mexico. In any case, for 
the review of the possible barriers originated from aspects related to fiscal and labor laws, the 
conduction of a study is recommended, particularly for addressing this topic.

The process was accompanied by in-depth interviews with public officers, as well as 
experienced lawyers and specialists on subjects of dissolution-liquidation of enterprises and 
commercial insolvency procedures. The purpose of these tools is to know the main problems or 
bottlenecks a person or company faces to close a business, from the perspective of complying with 
the existing regulations. The list of interviews carried out is shown in Table 2.2.

Interviews were carried out individually (each participant separated) using an open question 
format on their experience. The purpose was to identify the main bottlenecks, in a structural 
level on the procedure of dissolution-liquidation and commercial insolvency procedures, as 
well as specific instances related to the findings identified. Expert opinions were also consulted 
about the possible solutions that were identified, the risks related to maintaining the status-quo 
and improvement proposals. The selection of those interviewed used a criterion prioritizing the 
level of experience on the topics of interest. Once the potential responders were identified, the 
interviews were conducted based on the interest to participate in the project. For public officers, 
prioritization was based on the direct responsibility on the topics of analysis.

Table 2.2. Interviews to Experts
Closure of Businesses

Institution Body Date

Rubio, Villegas & Asociados Private Firm 17-Mar-2015

IFECOM Federal Judiciary Council 18-Mar-2015

Miguel Ríos Rayón
(IFECOM’s Visitor) Private Firm 18-Mar-2015

Chacón & Rodríguez Abogados Private Firm 19-Mar-2015

General Directorate of Mercantile Regulations
Ministry of Economy Mexican Ministry of Economy 19-Mar-2015

Source: Prepared by the OECD
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The experience and perspective of attorneys working on the dissolution-liquidation 
procedures and commercial insolvency procedures are very relevant, especially when they have 
an international view or experience, as this allows to build a compared analysis. For interviews 
to public officers, it is possible to know the objective of the proposed regulation, the changes 
that have occurred, or that are in the process of being implemented, either as a better national or 
international practice, or as a measure to cover any identified risk or for using resources efficiently.

For knowing the international experience, four study cases are shown about the business 
closure procedures in: United States, Canada, Chile, and Australia. This section consisted on 
analyzing and documenting practices from these countries, with the objective of identifying those 
aspects that can be applied for the Mexican cases to improve procedures or proceedings related 
to the closure of businesses. For the selection of countries, a qualitative analysis was conducted 
where experience on administrative simplification was prioritized, and particularly on business 
affairs.

The choice of the Australian case is due to the fact that it is one of the most advanced 
countries on regulatory improvement, among OECD countries (2015

[4]
), for which it is the main 

point of reference. The United States and Canada are relevant for being the main commercial 
partners of Mexico, through the North American Free Trade Agreement. Although the origin of 
the Anglo Saxon law (based on common law) is very different to that of Mexico (based on Roman 
law), some relevant practices can be compared to improve the procedure for closing businesses in 
the country. Furthermore, Canada is also one of the countries with more international recognition 
on topics of regulatory improvement. Finally, the Chilean case was chosen because it shares the 
Roman law root, allowing a more direct comparison.

Again, the purpose is to expedite the procedure for closing a business considering 
the experience that other countries have learned. This with the aim of removing barriers in the 
process of starting up companies, originated by the administrative arrangements at some stage 
of the business life cycle. Table 2.3 shows a summary of the international study cases prepared, 
shown in Chapter 6.

Table 2.3. Prepared International Study Cases for Business Closure

Country Processes included in the corresponding study case

United States Dissolution and Liquidation
Bankruptcy

Canada Dissolution and Liquidation
Bankruptcy

Chile Dissolution and Voluntary Liquidation
Bankruptcy

Australia Dissolution and Voluntary Liquidation
Bankruptcy, liquidation before a Court or for insolvency for creditors,

Source: Prepared by OECD

The implementation of a recommendation based on an international practice is not based 
on setting up the process identically, but on the reasoned adoption of processes saving costs and 
time, either because they create lower administrative burdens, are more efficient or because fewer 
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entry barriers are identified. As part of the methodology, the identified improvement proposals 
were reviewed, discussed, and submitted to experts on the subject1. The aim of this consultation 
stage was to know the viability and perception of citizens or businesses that face these processes, 
as well as the capacity or vulnerability on the implementation of these proposals.

1 Experts included Teresa Gómez Neri and team, from the company Goodrich, Riquelme & Asociados; as well as 

Julio Espinoza Torres, and the team from the ITESM-CCM Strategic Studies Center.
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Businesses in Mexico

In Mexico, the term business varies its meaning depending on circumstances defined by the same 
norm; this chapter explains the different legal concepts a business may adopt. Starting with the 
explanation of the concepts by which commercial activities are performed, either as a natural or 
corporate person. The chapter continues with the definition of economic units and the way they 
influence on the registry of businesses concluding their operations. Finally, statistics on the start-
up and closure of businesses in Mexico, its periodicity, and troubles faced on data estimation are 
provided.
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In Mexico there are several terms used to refer to business activities. In the national legal 
framework, the term business may cover wide legal figures, such as merchants, natural persons, 
corporate persons, corporations, among others. The way each legal instrument refers to them 
depends on circumstances defined by the norm itself. For this reason, even when these concepts 
are not equivalent, they can constitute or pursue the objectives owned conceptually by a business.

3.1. Legal Concepts Business may adopt: Natural and Corporate Persons

Commercial or entrepreneurial activities can be performed, legally, through two legal figures: 
natural persons and corporate persons. Both are legally based on articles 22 and 25 of Federal Civil 
Code (Congreso de la Unión, 2018

[5]
), respectively. The difference between both modalities is 

wide and covers from the constitution itself to the responsibilities which may be assumed, the way 
of organization, their capacities, rights, and obligations, etc.

The legal capacity of a natural person is acquired by birth. However, for conducting commercial 
and entrepreneurial activities, registration into the RFC administered by SAT is generally required 
(Art. 27 of the Federal Tax Code (Congreso de la Unión, 2018

[6]
) and it states which subjects must 

register into the RFC). This registration requires the person to be of legal age — except for the 
exclusions defined by law. Even if the natural person concept refers to individuality, it is possible 
to lead a business under this scheme. On the other hand, the closure of commercial activities in 
this modality does not extinguish others of the same or other type. As a matter of fact, there are 
businesses in Mexico with a size and structure equivalent to a small — or medium-sized business, 
pursuant to the Mexican Ministry of Economy definition, performing commercial activities on 
goods and services under the direction of a natural person — see Table 3.2.

In contrast, for corporate persons, including commercial companies, to undertake commercial 
activities implies more responsibilities, obligations, and limitations compared to the natural person 
—corporate persons are commercial corporations defined in the General Law of Commercial 
Companies (Congreso de la Unión, 2014

[7]
)1. The creation of this type of corporations represents 

a more complex process since it involves entities attesting specific commercial activities, such as 
the case of a notary public or registered securities broker. These formalities at the start-up have as 
consequence, implications on the formal closure of the business. On the other hand, commercial 
companies have many operational advantages over natural persons; for example, in the separation 
of the assets of the corporation and that of the shareholders. For a better understanding of the 
concepts a business may adopt see Table 3.1

This document is focused mainly on the formal closure of a business under the LGSM. This 
scope was defined because for natural persons performing commercial activities, the closure is 
mainly through deregistration at SAT. On the other hand, in the extent that a person is successful 
as natural person, and this one increases, in many cases it would be adequate to change to the 
commercial company scheme under the LGSM. For this reason, the simplification of this process 
may improve the use of these concepts over other schemes.

1 Corporate persons include non-profit corporations, which in general are not constituted with the purpose of 

producing economic benefits. This type of corporate persons would not be addressed in this document. 
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Table 3.1. Concepts Used to Refer to Businesses and Companies in Mexico
According to the laws or institutions of reference

Denomination Characteristics Potential variations Closure Mode

Natural person Its denomination corresponds to the 
name recorded in the Civil Registry.

Its legal capacity is acquired by birth 
and is lost with death; its limitations 
are minority, status of interdiction, 
and other disqualifications 
established by law .

The own patrimony of the natural 
person and his/her patrimony 
dedicated to business activity are 
joint and several.

5 tax regimes before 
SAT:
●  Salaries
●  Professional fees
●  House leasing
●  Business activities
●  Incorporation tax

The termination of business activities does not 
imply the disappearance of the natural person or 
the conduction of other activities. The capacity to 
conduct commercial activities is wide.

The termination of business activities of a natural 
person occurs due to:
●  Operational closure and discontinuation of the 

economic activity
●  Commercial insolvency procedure
●  Natural person’s death

Proceedings before SAT:
●  “Notice of Activities Suspension” (Articles 17-D, 

27 of Federal Tax Code Regulations; articles 29, 
30 of the Federal Tax Code Regulations; rules 
2.5.2., 2.5.16., of the la Miscellaneous Fiscal 
Resolution.)

●  “Notice of Closure of Establishments and in 
General any Location Used for Performing 
Activities” (Articles 17-D, 27 of the Federal Tax 
Code; articles 29, 32 of the Federal Tax Code 
Regulations; rules 2.5.2. and 2.5.16., of the 
Miscellaneous Fiscal Resolution.)

Corporate person It refers to corporations, which for 
companies, those are commercial 
companies.

They act and are obliged through the 
bodies representing them and are 
governed by their social contract and 
charters.

When created, a name and social 
purpose are defined, and the judicial 
capacity is obtained.

They have own patrimony and 
relationships between this one and 
the people constituting it depend on 
their exact legal figure.

Private corporate 
persons with commercial 
purposes can be 
corporations:
●  In collective name
●  Limited partnership
●  Limited liability
●  Stock corporation
●  Limited partnership 

with shares
●  Cooperative.

The closure corresponds to the disappearance of 
the corporate person. Therefore, the economic 
activity may continue under another corporate 
person.

Likewise, the interruption of business activities 
does not necessarily imply the disappearance of 
the corporate person, which can continue existing 
without actual activities or with a different activity.

The company closure can be conducted by: 1) 
dissolution and liquidation and 2) commercial 
insolvency procedure.

Economic unit Economic term working for the 
general analysis of commercial 
activities in Mexico. It includes fixed 
or semifixed economic units and 
housings with economic activity.

Formal, informal natural 
person, corporate person 

It depends on the legal figure and its formality. 

Source: Prepared by the OECD

An additional concept over the term of business is provided by the INEGI at Economic 
Census (2018

[1]
), by counting the number of the country’s economic units. This definition includes 

natural persons, corporate persons, even businesses that are not formalized or registered at the 
Taxpayer Administration System (SAT) of the Mexican Ministry of Finance and Public Credit 
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(SHCP), regardless of having a permission to provide their services or selling their products in 
local governments or authorities.

According to INEGI, they are “… fixed or semi-fixed economic units and houses with 
economic activities; those which are conducted in an ambulant manner (such as ambulant carts or 
sellers) or with facilities not fixed permanently to the ground (stands assembled and disassembled 
every day), or houses, where a productive activity is carried out for self-consumption or where 
services performed in other site are offered, such as the case of the services of house painters or 
plumbers are not considered economic units”.

Under this concept, a business may also represent several economic units. For this reason and 
because the census involves formal and informal businesses, it is not possible to know through 
the information published, how many companies can perform proceedings related to the formal 
closure of activities.

3.2.  Functional groups to classify a Business: Micro-, Small-,  
and Medium-sized

The Law For The Development Of The Competitiveness Of Micro, Small And Medium-Sized 
Companies classifies companies for their size in micro, small, and medium. (Congreso de la Unión, 
2011

[8]
) This classification is wide enough to include natural and corporate persons, since both 

operate as a business, with the sales level and number of employees described in Table 3.2. The 
use of these concepts makes more complex the exact quantification of companies, since it does not 
issue the number of natural persons conducting business activities. Furthermore, not all business 
activities of natural persons could be categorized as a business. For example, the actual company 
should be differenced form self-employment, as done in other countries, such as Canada (see 
Chapter 6.). Also, no criteria exist indicating when and under which potential circumstances a 
natural person with business activities should move to a different legal figure to encourage the 
corporate policy.

The Stratification of Establishments by the Economic Census 2014 published by the National 
Institute of Statistics and Geography (INEGI) calculated the distribution of economic units in 
Mexico, according to their size. In accordance with this document, microenterprises summed 
95.4%, small companies 3.6%, medium 0.8% and large 0.2%—from a total of 4.2 million of 
economic units. In 2014, the total distribution of the size of companies is not published.

In strict sense, the definition of company for the SE, is not necessarily the same for INEGI, 
which is the institution counting businesses in Mexico. In addition, the concept of Economic Unit 
used by INEGI is an economic concept without legal consequence, since this concept may be a 
natural or corporate person legally constituted or a business with different levels of formality—for 
example; with local permits, but without the registration at the SHCP.

The existence of several concepts where a business can be materialized, has consequences 
over their identification, the follow-up of their activities, and the impact of a public policy such 
as the administrative simplification.

The statistics on the business life cycle are limited in Mexico, since it is not officially published 
how many of them (either as natural or corporate persons) start-up or close operations annually, 
which is necessary to determinate the potential population size and the potential beneficiaries of 
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an administrative simplification and/or the potential benefits of the regulation. INEGI publishes 
the net growth of the economic units, but it is not possible to know the movement of start-up 
and closure in that number collected with the Economic Census. Also, no data exists about the 
constitution or death of formal businesses.

Table 3.2. Stratification of Businesses in Mexico
Size of businesses by number of employees and annual sales

Size Sector Range of number 
of employees

Range of annual sales 
amount (MDP)

Combined maximum 
amount*

Micro All Up to 10 Up to $4 4.6

Small
Commerce From 11 up to 30 From $4.01 up to $100 93

Industry and Services From 11 up to 50 From $4.01 up to $100 95

Medium

Commerce From 31 up to 100
From $100.01 up to $250 235

Services From 51 up to 100

Industry From 51 up to 250 From $100.01 up to $250 250

Note: *Maximum limit of the category = (Number of employees) × 10% + (Amount of Annual Sales) × 90%

Source: Prepared by the OECD with information by INEGI. (INEGI, 2009
[9]

)

Considering this variety of concepts that coexist for the effective establishment of a business, 
there are several ways for closing operations. The basic regulation for closing a formal business 
constituted as a corporation are found in the General Law of Commercial Companies, Law on 
Commercial Insolvency, Federal Civil Code, Income Tax Law and Added Value Tax Law. However, 
there are fiscal provisions issued by the SAT and SHCP for specific cases that may affect the closure 
procedure. This situation complicates more the procedure for closing activities not only due to 
the generation of administrative burden, but also for the uncertainty on the risk associated to each 
type of corporation.

3.3. Business Statistics in Mexico

By its nature, the Economic Census only issues the existing economic units every five years, 
which is the period when data is gathered. In addition to the differences on what implies to be a 
formally constituted business as a company, the periodicity of the census restrains the capacity to 
have annual information on the number of economic units which started their activities. That is, 
the number of the net growth of the economic units is known every five years, but not the total 
amount of new businesses or the closure of businesses annually.

According to the Economic Census 2004 (INEGI
[1]

), 4,290,108 economic units existed in 
Mexico; in 2009, the census recorded 5,144,056, implying an increase of approximately 20%. 
For 2014, 4,230,745 units were identified, a slight decrease on the number of economic units 
of 2004. In 2004, it was identified that in such period 306,446 economic units started activities, 
for 2009, 419,164; and for 2104, 403,728 units. This growth on the number of units that started 
contrasts with the total economic units on 2014, which is lower than 2004. The aforementioned 



34 CLOSING PROCEDURE OF BUSINESSES IN MEXICO: ANALYSIS AND IMPROVEMENT PROPOSALS © OECD 2015

3. BUSINESSES IN MEXICO

might suggest that an increase on the number of businesses starting operations is accompanied 
with an increase in the closure of this type of businesses.

INEGI compares information from the National Statistical Directory of Economic Units 
(DENUE) 2010 and 2015 and suggests that 1.6 million economic units died on 2010 and 2015; 
from these 4.9 million economic units, 2.2 million were new businesses in a 5-year period 
(INEGI, 2015

[10]
).

INEGI says that the probability for a business to overcome the first year of life is lower than 
64%, which depends on the economic activity, while life expectancy at birth is not more than 7.7 
years. As it may be observed on Table 3.3, the probability for closure in the first year is reduced 
and life expectancy increases with the number of workers. For example, for the case of a business 
with 0-2 employees, the probability for closure for the first year is 38% and is not expected to last 
more than 6.9 years; whereas, if the business has 51-100 employees, the probability to die during 
the first year is 7% with a life expectancy of 22 years.2

Table 3.3. Probability of Death and Life Expectancy in the First Year for Businesses
From 0 to 100 people hired.

Business size
(people hired)

Probability of Death in the 
First Year of Life 

Life Expectancy at Birth
(Future Years of Life)

0-2 38%  6.9 

3-5 32%  8.4 

6-10 17%  15.0 

11-15 18%  20.7 

16-20 15%  23.3 

21-30 12%  22.0 

31-50 9%  22.0 

51-100 7%  22.0 

Source: Prepared by the OECD with information from INEGI. (INEGI, 2015
[10]

)

An estimate which may provide information on the number of natural or corporate persons 
created or closing each year is linked with the number of (un) registration of activities at the RFC 
managed by SAT for natural persons, as well as registration and closure of corporate persons. This 
information is not public, however, which represents an important opportunity area. For these 
reasons, the term business should be limited in some manner.

A way to know the number of commercial companies, and which may likely enter into a 
dissolution-liquidation procedure is based on the registrations at the Public Register of Commerce 
(RPC) at the offices in the federative entities, through the Integral System of Registry Management 
(SIGER). In this registry all the certificates for formalizing businesses are recorded, as well as 
their extinction. However, SIGER has only information from its creation, for which businesses 

2 Idem 
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constituted before its implementation are not in the database. This platform does not cover the 
beginning or closure of activities of natural persons functioning as a business.

Data provided by the SIGER is the number of corporate persons opened and liquidated 
annually from their implementation. For businesses closing through a commercial insolvency 
procedure, information may be found at the website of IFECOM and SIGER. Basic statistics from 
SIGER indicated that on 2014, 36,919 establishments existed finishing their closing procedure 
between 2005 and 2014, corresponding to 3,691 businesses in annual average and representing 
less than 0.6% of businesses registered at SIGER.3

Another database related to the number of businesses in Mexico refers to the Mexican 
Business Information System (SIEM) managed by SE. This system issues historical information of 
establishments, according to different categories, but does not conceptually which entities can be 
registered in the system, but it says only that this should be done through commerce chambers. In 
2016, the total amount of SIEM businesses was 712,134. This figure, as mentioned by SIEM, does 
not necessarily represent all the businesses in the country, but only those registered. It notes that 
from 2012 to 2013, SIEM registered a net increase of 12,882 businesses and from 2013 to 2015 
decreased by 77,646 units. Nonetheless, in within that figure, the number of businesses starting 
up or closing activities is unknown (Secretaría de Economía

[2]
).

There are several information sources with data from the closure of economic units or 
businesses. These categories are not equivalent because they count different concepts or categories, 
and although the information within each source is robust, it is important to have criteria allowing 
the communication of better options for potential entrepreneurs about to start a business. Strictly 
speaking, there is a lack of specific public information about the number of corporate persons 
with commercial purposes existing in Mexico. However, it is important to know the environment 
where a business develops to start identifying the challenges that businesses face to close their 
activities.

On the other hand, knowing the scope of a public policy intending to simplify the commercial 
regulations contributes to the design of appropriate public policies with a higher economic and 
social impact.

3 The number of businesses concluding their closing procedure was provided by SIGER.
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4

Administrative Simplification  
in the Business Setting of Mexico

This chapter shows the initiatives carried out by the Federal Government to simplify the proceedings 
affecting the business life cycle. First, the constitution and development processes are addressed, 
and those efforts performed to facilitate them. Initiatives from tuempresa.gob.mx and gob.mx are 
included as an example of the efforts made to open and operate a business. Finally, the importance 
of administrative simplification is described throughout the whole life cycle of a business, for these 
to cover the closure procedure of businesses and that the resources may be used again in more 
productive activities.
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This section presents a brief summary of actions undertaken by the federal government to 
simplify proceedings related to commercial topics in Mexico. That is, the simplification actions 
that have been focused in the proceedings for constituting or creating a formally constituted 
business as a corporation, as well as the procedures related to the operation of the same and the 
closure of the business are explained.

It is important to mention that proceedings or procedures explained in the following section 
are mainly focused on those businesses constituted pursuant to General Law of Commercial 
Companies. That is, they are not targeted to corporate persons performing commercial activities. 
However, in some procedures related to the operation of a business, efforts benefit both, corporate 
persons and natural persons according to LGSM. Such actions are briefly described below.

4.1. Procedures of Creation and Development of a Business

In Mexico, significant efforts on regulatory improvements at the federal, state and municipal 
level have been conducted to simplify the process for starting a company or a business. The public 
policy actions that have been carried out in this area encompass, within its main objectives, the 
reduction of costs and time intended to comply with the regulation so that the process of starting 
a company is simple and does not generate high costs that may represent high barriers to entry.

At a federal level, the implementation of the website tuempresa.gob.mx represented one of the 
greatest efforts from the Mexican government to improve the procedure for starting a business. 
The purpose of this website was to include in the same technological platform all those institutions 
involved in the process for starting a formal business, in order they could share information 
to reduce administrative burdens and the time associated with such proceedings. Another goal 
of this website was to reduce the asymmetry on information among entrepreneurs and public 
institutions, since this constrained incentives for starting a formal business.

At a state and municipal level, the System for Rapid Business Start-Ups (SAREs) has been 
installed in several locations and with different scopes. The most ambitious efforts have gathered 
not only institutions and local proceedings at SAREs, but also, they started an interconnection 
process of information with federal proceedings. The website tuempresa.gob.mx was one of the 
first initiatives for improving and digitalizing proceedings for start-ups of businesses. Currently, 
the website has evolved in a smart integral government system, intended to digitalize several 
proceedings, not only those for creating businesses.

At all government levels, regulatory improvement strategies for those proceedings related 
to create a business include efficiency criteria. This means that not only methods for collecting, 
digitalizing, and interconnecting information are used, but also an engineering procedure is 
carried out for the implementation to be efficient. A brief description of these efforts is shown 
below.

http://www.tuempresa.gob.mx
http://www.tuempresa.gob.mx
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4.1.1. tuempresa.gob.mx

The website tuempresa.gob.mx comes from the effort between the SE and OECD to strengthen 
the policy for supporting entrepreneurs and micro-, small-, and medium-sized businesses. At this 
website, citizens may start a business (pursuant to the LGSM), without needing to form several 
queues at public institutions and banks, without completing multiple forms, thus reducing the 
waiting times, number of visits, and requirements requested together (OCDE and Secretaría de 
Economía, 2009

[11]
). Consequently, the creation of the website reduced entry barriers for new 

businesses, including the cost for starting a business. Even when the website did not achieve to 
include all proceedings related to business creation, it is an important reference for a posterior 
strategy.

For the website creation, the complete mapping of the process that an average business 
should perform to start a business was conducted. From this work, it was possible to estimate 
those costs releasing and efficient reengineering process.

The mapping process for starting up a business focused on the proceedings for creating 
Stock Corporations (S.A.) and Limited Liability Companies (S. de R.L.), since those proceedings 
associated with the creation of these types of corporations constitute 80% of commercial 
companies, being these proceedings very complex and expensive. The mapping showed that the 
process for creating a business included 18 proceedings before several federal and local bodies, 
which may last between 22 and 34 days in total.

Furthermore, through an international methodology for administrative burden costs named 
Standard Cost Model, OECD estimated that the cost of time and resources for an entrepreneur to 
perform the proceedings for creating a commercial company were equal to 16% of Mexico’s per 
capita GDP (Gobierno Federal Mexicano,(n.d.)

[12]
). This cost included the time for completing 

forms, waiting in the queues and visiting banks and contracting agents — payment of duties and 
fees from notaries were not included.

The simplification of proceedings and the website creation allowed to reduce the number of 
federal proceedings from 18 to 11, which can be submitted at the website by a form. In this way, 
the website allowed to reduce the creation process of a business to only 6 steps, from which the 
first 5 can be conducted directly at the website:

Registration at the Website

● Choosing a name or corporate name

● Corresponding data to the business

● Payment of duties

● Choosing a public attestor

● Visiting the chosen public attestor for completing the process

The website made it possible to reduce the time dedicated for starting a business, 
administrative costs associated with their management, as well as duplication of information. In 
particular, the reduction of time from 22 days to 2.5 hours was attained (Secretaría de la Función 
Pública, 2011

[13]
) and administrative costs were reduced to less than 65% (OCDE and Secretaría 

de Economía, 2009
[11]

). An exercise conducted on 2011 allowed the estimation of the citizens’ 
savings in approximately 71 MDP because of the implementation of the website.



42 CLOSING PROCEDURE OF BUSINESSES IN MEXICO: ANALYSIS AND IMPROVEMENT PROPOSALS © OECD 2015

4. ADMINISTRATIVE SIMPLIFICATION IN THE BUSINESS SETTING OF MEXICO 

These actions in favor of the government efficiency contributed certainly in some extent for 
Mexico to upgrade 16 positions at the 2011 World Bank Doing Business Index compared to 2010, 
and 23 at the business startup indicator, since the implementation of the platform tuempresa.gob.
mx allowed to reduce 3 proceedings, 4 days (time), and 0.6 % of GDP (cost).

4.1.2. gob.mx Website

The benefits on the administrative simplification and process reengineering that the website 
tuempresa.gob.mx started have been widely recognized, in such a manner that on 2014, the 
Federal Government decided to launch a very ambitious initiative consisting on creating a website 
working as an interface between citizens and any proceeding at federal level. The website is 
entitled gob.mx and currently is being developed. (Gobierno Federal Mexicano,(n.d.)

[14]
)

The new website gob.mx has adopted as its main challenge the simplification, innovation, 
and efficiency of federal proceedings, as well as the creation of an integral strategy allowing 
citizens interaction and preventing duplication of information. Experience suggests that for these 
initiatives to be successful, it is necessary to be a government’s open commitment to provide 
continuity and coherence to the project. That is, politics capacity is necessary, in addition to the 
technical capacity.

The gob.mx website strategy suggests that, in the first instance, the website will only include 
proceedings at federal level. However, its design and implementation represent an outstanding 
breakthrough on the design of strategies targeted to public service based on results and efficiency 
criteria. The Federal Government expects with this website to substantially reduce the access 
for businesses to government services and stimulate economy through a more transparent and 
dynamic environment. It should be noted that the strategy of the website foresees that, in a second 
stage, and through coordination agreements, to include proceedings from state and municipal 
settings, as well as from political-administrative bodies from the jurisdictions of Mexico City; 
Legislative and Judicial branches of the Federation and federative entities; as well as autonomous 
bodies.

Meanwhile, OECD thinks that efforts from the Federal Government to implement the 
website gob.mx are critical to create a more favorable business environment, thus making the 
country more attractive for developing businesses. Moreover, the decrease on administrative costs 
will facilitate the integration of the existing informal businesses to the formal sector, which may 
increase the taxable base, as well as improve labor condition of workers.

4.2. Closing Procedure of a Business

As mentioned, the concept of business may adopt the form of a natural person, a corporate 
person, or a business without registration into the federal taxpayer registry, but with some extent 
of formalization. Ideally, a company should be formally constituted under the criteria stated by 
the LGSM, among other ordinances.

For closing a business of this nature, several formal procedures are necessary, and 
administrative simplification must include the whole life cycle of the business. Therefore, the 
importance of simplifying the process to open a company must be transferred to the process for 
closing this one. It is reasonable to think that entrepreneurs not only take into account the process 

http://www.tuempresa.gob.mx
http://www.tuempresa.gob.mx
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and costs involved in the creation of a business, but also the potential risks which may terminate 
such body, reason why the closing procedure must be analysed. Likewise, the ease of the closing 
procedure of a business encourages the dynamic efficiency of the market, by facilitating the exit of 
not so efficient businesses, which promotes the reuse of resources on more productive activities. 
For this reason, it is necessary to ease the whole process of the stages of a business life cycle to 
drive the creation of the same.

Under this perspective, a startup process, even if it is simplified and simple, if accompanied 
by a complex and expensive closing procedure, it may reduce substantially the incentives for an 
entrepreneur to start a business, eroding efforts achieved by the initial stage. For this reason, it 
is necessary to include in the administrative simplification strategy the proceedings for closing 
businesses. As mentioned previously, several formal or informal alternatives for starting businesses 
exist in Mexico; however, it is very important to encourage the use of more appropriate legal 
figures, according to the kind of business to formalize and to not discourage its creation for the 
establishment of bureaucratic barriers.

In Mexico, the necessary information to close a business is dispersed in several legal provisions, 
also, there are no guidelines providing citizens or entrepreneurs the necessary information for 
closing their businesses. Not having a legal ordinance stating the procedures and situations for 
closing a business or, if applicable, official guidelines on the procedures and proceedings involved, 
may increase asymmetry of information among entrepreneurs, raise transaction costs and, as 
consequence, discourage in some extent the creation of new formal businesses. For example, 
Australia, unlike most countries in the world, regulates any type of business closure under the 
same institution and legal ordinances in order to state punctual recommendations to improve 
the process for closing a business. Below, the analysis conducted on such process through the 
liquidation and commercial insolvency procedure is shown.

4.3. Effects from Regulations on Businesses

The Doing Business index published by the World Bank includes a compound (sub-index) 
on the potential Resolution of Insolvency, which intends to provide information on the time, cost, 
and results associated with such process that businesses from each country analysed would face 
(Grupo Banco Mundial, 2014

[15]
). This case is related in a good extent with the business closure by 

a commercial insolvency procedure and the case of a dissolution-liquidation when liabilities are 
higher than assets and a judicial process intervenes. The index considers very specific assumptions 
associated with a standard study case, allowing it to be comparable among the countries analysed.
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Box 4.1. Assumptions of the Business Closing Study Cases of Doing Business

●  It is a limited liability company

●  It operates in the most important city for the business of economy

●  It is 100% private property and the founder, who is also executive director of the 
directive board, is owner of 51% of shares (no other shareholder has more than 
5% of shares)

●  It has a property running a hotel. The property is its main asset

●  It has a professional general directorate

●  It has 201 employees and 50 suppliers, and it owes each one of them money for 
the last delivery

●  It has a loan contract for ten years with a local bank and a mortgage on the 
property of the hotel

●  Until now, it has complied with payments and all the remaining loan conditions

●  It has a market value of 100 times the per capita income or USD $200,000, 
whatever is higher.

Assumptions about the case:

●  The business is experiencing cash issues

●  The amount owed for the loan contract is equivalent to exactly the market value 
of hotel business and represents 74% of all the business. The remaining 26% of 
the debt belongs to unsecured creditors

●  The business has so many creditors to negotiate an out-of-court settlement.

Assumptions about the parties:

●  The bank wants to recover everything possible from its loan.

●  Unsecured creditors will make everything allowed by the applicable law to prevent 
the asset sale from the business

●  The majority shareholder wants the business to continue operating and under his/
her control.

●  Management wants to keep the business running and keep work positions

●  All parties are local bodies or citizens.

 
Source: Doing Business 2015 (Grupo Banco Mundial, 2014

[15]
)

In the index, Mexico is in position 27 out of 189 countries from the sub-index Resolution of 
Insolvency in 2015, with an average of 1.8 years for creditors to recover their debt, according to 
the assumptions of the case, at a cost equivalent to approximately 18% of the value of the assets 
of the debtor, and with a recovery rate of 0.68 cents from each dollar through reorganization, 
liquidation, or execution.
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Figure 4.1. Insolvency Indicator Position from Doing Business
Doing Business 2015

 

Source: Prepared by the OECD with information from the World Bank (Grupo Banco Mundial, 2014
[15]

)

In Figure 4.1 Mexico is compared to other countries. It is noted that Finland occupies the 
first ranking position, according to the Doing Business report, registering 0.9 years for creditors 
to recover their debt; at a cost of 3.5% of the debtor’s patrimony and with a recovery rate of 90.2 
cents of dollar. Average OECD countries registered 1.7 years to solve the case, at a cost equivalent 
to 8.8% of the patrimony and with a recovery rate of 71.9 cents per dollar.

Individually, the country which recorded the lower time for the resolution of the insolvency 
case was Ireland with 0.40 years (Mexico, rank 17). The lower cost was for Norway with 
approximately 1% of the patrimony value (Mexico, rank 31) and the best recovery rate was for 
Japan with 92.9 cents per dollar (Mexico, rank 20).

According to this index, Mexico has an important opportunity area in the perception of the 
complexity and cost for resolving insolvency.
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5

Business Closure in Mexico

The process for closing a business in Mexico is mapped, described, and analysed in this chapter. 
Two cases are included: dissolution and liquidation, and the closure for commercial insolvency 
procedure. The case of dissolution and liquidation is divided in turn in four sections: simplified 
mapping for the process, dissolution stage, liquidation and assessment stage. The closure for 
commercial insolvency procedure includes a section of the Federal Institute of Specialists in 
Commercial Insolvency Proceedings (IFECOM) regarding its characteristics and its involvement 
at the process, as well as a brief analysis of commercial insolvency procedures in Mexico and the 
parties involved.
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In Mexico, the ease for closing a business is linked both with the formality and modality of its 
constitution, as well as its size or complexity. This situation may discourage formalization of 
business, since the cost for closing a business or deregistering economic activities may be relevant.

The business closing procedure, as any other proceeding, creates compliance costs. The 
higher these costs are, citizens will seek to avoid incurring in them, thus reducing the incentive 
for creating businesses. This would imply that the startup of a business would be defined for cost/
benefit from opening, maintaining, and closing the business, compared to informal establishments, 
which do not have to incur in most of these costs. However, as the capacity of informal business 
increases to create business opportunities, incentives for formalization are created, which is why 
it is necessary to facilitate the whole business life cycle, including the potential closure.

An informal business only needs to close its service window to close its operation, which 
may cause uncertainty for the potential creditors that it may have. On the contrary, a natural or 
corporate person formally established finds a more intricate process to close his/her/its operations, 
since the formality of his/her/its constitution creates obligations and rights under the national legal 
framework. Potential creditors, however, have a greater capacity to start a process for recovering 
the total or partial payment of their accounts.

Likewise, processes and requirements related with the closure of any economic activity are 
not the same when a business operates under the protection of a natural or corporate person. For 
corporate persons, they are defined within the legal figures allowed by the Law of Commercial 
Companies. For instance, if there are no workers involved, a natural person should only pay the 
corresponding taxes in the event there are fiscal credits and he/she can deregister the activity. 
(Congreso de la Unión, 2014

[7]
)

There are two processes for which a business can extinguish; one mainly administrative and 
other judicial. This situation is based on the capacity of a business to negotiate and deal with 
the payment of liabilities and divide its assets between the interested parties. The administrative 
procedure for closing a business might be observed in the modality of Dissolution-Liquidation 
such as in Commercial insolvency procedures.

The formal or legal closure of a business in Mexico can be performed by two ways, (i) 
dissolution — liquidation and (ii) commercial insolvency procedure. The first option in general 
is part of a process where the decision for extinguishing or dissolving the business is voluntary 
for owners. The second way for extinguishing a business comes from the incapacity of the same 
to meet its obligations for paying creditors or employees. In this way, the lawsuit of commercial 
insolvency is frequent, which may be requested by the business owners, shareholders, or a group 
of creditors, even by the Public Ministry, mainly the District Judge with jurisdiction at the location 
where the merchant has his/her address.

Each one of these processes has its legal rationale on several legal ordinances and goes 
through very specific steps and procedures. The liquidation is mainly based on the General Law 
of Commercial Companies (LGSM) and in a complementary way on the Commerce Code and 
Federal Civil Code. On the other hand, the closure through a commercial insolvency procedure is 
based on the Law on Commercial Insolvency (LCM).



CLOSING PROCEDURE OF BUSINESSES IN MEXICO: ANALYSIS AND IMPROVEMENT PROPOSALS © OECD 2015 51

5. BUSINESS CLOSURE IN MEXICO

5.1. Dissolution-Liquidation Procedure

The dissolution and liquidation procedure of a commercial company is found at LGSM and 
involves a two-stage procedure. (Congreso de la Unión, 2014

[7]
) On the first stage, the dissolution 

is carried out (Article 229), which implies the suspension of ordinary activities or those activities 
that caused the creation of the business. The LGSM (Chapter X) addresses the dissolution of a 
business, and even when it does not provide an accurate definition of this concept, the termination 
of activities is inferred (according to its corporate purpose) pursuant to that set forth on Chapter 
X of the same law. After the dissolution of the business, liquidation is conducted, pursuant to 
that set forth on Chapter XI of the LGSM (Article 234). Nonetheless, it is until the termination 
of the liquidation procedure that the legal entity of the corporation is extinguished, for which 
completing the dissolution does not finish the closing procedure of the business. Liquidation is 
the final step prior to the complete extinction of the business. This stage, however, can take a lot 
of time, if intermediate procedures exist such as commercial insolvency procedure or labor suits. 
For instance; the commercial insolvency procedure may extend on several stages and affect the 
final liquidation of the business. In this case, there are no clear consequences or penalties for not 
terminating the liquidation of the business, the corporation is found only in a discontinuation of 
its activities, according to its corporate purpose.

In accordance with Article 1 of LGSM, the types of commercial companies acknowledged 
and qualifying to start a dissolution and liquidation procedure are the following: (Congreso de la 
Unión, 2014

[7]
)

● Ordinary Partnership (Sociedad de nombre colectivo, SNC)

● Limited Partnership (Sociedad en comandita simple, SCS)

● Limited Liability Company (Sociedad de responsabilidad limitada, SRL)

● Stock Corporation (Sociedad anónima, SA)

● Limited Partnership with Shares (Sociedad en comandita por acciones, SCA)

● Co-operative Society (Sociedad cooperativa, SC)

● Simplified joint-stock company (Sociedad por Acciones Simplificadas, SAS)

The abovementioned implies that a natural person does not have to go through a procedure 
of extinction by dissolution — liquidation, at least concerning to the termination or reduction of 
its commercial activities. This can be this way, since the concept of natural person is wider on legal 
terms. In fact, a natural person only requires reducing his/her commercial activities and, therefore, 
his/her fiscal obligations without prejudice of any right or obligation, either with his/her creditors 
or any other interested parties who may not be linked to his/her commercial activities. That is, the 
closing procedure of a corporate person implies the suspension of the RFC, on the contrary to the 
natural person with business activities and whose registration is not deleted.

Liquidation procedure is similar for each type of corporation, although according to Article 
246 y 247 of the LGSM, there are slight differences on the rules applied for executing the 
procedure, which will be addressed thoroughly on subsequent sections.

Below, the procedure conducted by a corporate person for closing his/her business is 
explained more detailed.
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5.1.1. Dissolution-Liquidation Procedure Mapping

The simplified mapping of the dissolution-liquidation procedure can be observed in Figure 5.1. 
It is defined as simplified since it does not consider the interaction with the judiciary authority. 
Therefore, it is assumed that no controversy exists among partners and creditors, and that also 
assets are enough to cover the liabilities of the commercial company. With these characteristics, an 
administrative procedure of the extinction of the commercial company is assumed.

Mapping refers to the case of a Stock Corporation of Variable Capital (S. de C.V.) dedicated 
to perform commercial activities not involving any type of special risk; such as, environmental, 
sanitary, animal, etc. In such manner, no additional procedures are required to deregister the 
business activities with other authorities, in addition to those set forth on the General Law of 
Commercial Companies and those related to the fiscal system. Proceedings related to labor 
procedures are also not considered.

As it may be observed, the simplified process of dissolution-liquidation leaves several 
activities and steps as responsibilities for representatives or shareholders of the business itself—
therefore, the total time for execution depends in a good extent on the business itself. In this 
simplified process, fiscal subjects, deregistration from RFC, and other registration stages before 
the Public Registry of Commerce (RPC) are not considered.

Proceedings related to the deregistration of RFC are observed as expedited and simplified 
once an appointment has been scheduled; however, in the interview with users of the SAT services, 
it was expressed that frequently the capacity of the institution for managing appointments is 
exceeded by the demand on services — specially on periods of income tax returns. In such a 
manner, frequently, the appointment should be scheduled in advance for preventing more delays.

Figure 5.1. Dissolution-Liquidation Procedure in Mexico

Source: Prepared by the OECD with information from LGSM. (Congreso de la Unión, 2014
[7]

)
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5.1.2. Dissolution Stage

LGSM (Article 229) states that the dissolution of a business consists on terminating the 
constitution of the same before liquidating the relevant payments. The assumptions accepted by 
the LGSM to support the dissolution include:

●  Expiration of social contract

● Inability to carry out the corporate purpose

● Agreement of the partners

● Lack of shareholders

● Loss of two thirds of the capital stock

● Dissolution by official resolution

For its part, on Article 2720 of the Federal Civil Code (Congreso de la Unión, 2018
[5]

), the 
same assumptions for the dissolution of business are stated, adding the possibility of dissolution 
for judicial resolution, without specifying explicitly the assumptions by  which this procedure 
would be performed.

On the other hand, articles 230 and 231 of the LGSM (Congreso de la Unión, 2014
[7]

)
state that the Company in Collective Name and Limited Partnership and Limited Partnership with 
Shares (referring to the general partners (comanditados)) will be dissolved for the death, inability, 
exclusion, and retire of one of the partners or because the social contract is concluded on any of 
them — except for the case an agreement exists. See Glossary for definitions of businesses.

On the assumption that dissolution is through the expiration of the social contract, it is not 
necessary to show it is under any of the abovementioned assumptions, the single termination of 
the period is enough for the dissolution. For other situations the existence of a reason supported 
to perform the dissolution has to be confirmed and the registration must be done at the RPC (see 
Figure 5.1). In the event the commercial company itself enters the registration for its dissolution, 
any interested party (partner, shareholder, etc.) has thirty natural days to file a controversy on 
such registration. In the assumption that an external party considers there is a rationale for the 
dissolution, and this has not been performed, he/she can do also the registration.

5.1.3. Liquidation Stage

The liquidation starts once the business has been dissolved, pursuant to Article 234 of the 
LGSM. Liquidation procedure is carried out through legal representatives of the business and will 
be referred to as liquidators (Article 235 of the LGSM). This legal figure might be registered since 
the beginning at the social contract, defining from the business constitution of the business to the 
people who will act as liquidators. The Extraordinary Shareholders Meeting may also appoint the 
liquidators when the dissolution is agreed and, if there is no such agreement, shareholders must 
request a judicial authority to designate them. The law also foresees that shareholders or the same 
judicial authority can revoke the appointment of liquidators when a grave reason exists — Article 
236 of the LGSM (Congreso de la Unión, 2014

[7]
).

The liquidators must be registered at the RPC and should have their contract formalized. 
Managers will deliver the books, assets, and any other documents of the business to make an 
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inventory of all the assets and liabilities the business has until that moment (step 2.1 of Figure 5.1). 
The powers or activities liquidators have, are defined in Article 242 of the LGSM and comply the 
following procedure (Figure 5.1):

●  To terminate operations

●  To collect and pay debtors and creditors

●  To sell the assets of the business

●  To liquidate shareholders

●  To perform the final balance of the liquidation, and once approved, it will be submitted 
to the RPC

●  To obtain from the Public Registry of Commerce the cancellation of the registration of 
the social contract

It is important to note that social equity of commercial companies cannot be divided until 
the dissolution of the business and its respective liquidation, unless there is an agreement among 
shareholders without prejudice for third parties —Article 48 of the LGSM (Congreso de la Unión, 
2014

[7]
).

On the other hand, in Article 246 of LGSM the assumptions for the liquidation of Company 
in Collective Name, Limited Partnership, or Limited Liability are stated. It notes that, once the social 
debts have been paid, distribution of the remaining should proceed among shareholders according 
to the following rules, when no express provisions exist:

●  Equity division according to shareholders’ participation

●  Carry out the adjudication of assets, by the liquidator, once shareholders have submitted 
their position on maximum 8 labor days to the submission of the dissolution project

●  A meeting must be convened by the liquidator 8 labor days after the positions of 
shareholders, in the event of disagreements under the rules of co-ownership

●  If dissolution is for a shareholder’s death, the rules expressed by the LGSM will be 
respected unless minors exist.

For the specific event of Stock Corporations, the following explicit rules exist:

●  The share of each shareholder will be stated in the final balance

●  To publish the final balance at the electronic system of the Mexican Ministry of Economy 
referring to the LGSM

●  To carry out a shareholders’ meeting for the approval of the final balance

Once approved the final balance, liquidators are in charge for paying shareholders their 
corresponding benefits. By the end of the liquidation procedure of the business, liquidators must 
keep the books and documents or digital files of the partnership, and in the event irregularities 
exist on the liquidation procedure, the Fiscal Code states the corresponding penalties.

Maybe the most relevant finding on the procedure for dissolving and liquidating a business 
is that most of the required steps and time invested depend on the business itself. On an overall 
basis, this situation is considered appropriate, since the speed for completing the procedure 
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depends on great extent on the main interested party and the complexity of the business. However, 
the obligation of attestation at various points of the procedure may raise the price and extend at 
some extent the closing procedure.

It is acknowledged that attestation provides more certainty on any commerce act. It is 
considered feasible to reduce those points requiring attestation in order to reduce time and 
costs associated—which is more relevant for small businesses. A possible proposal is to reduce 
attestation only for processes where a related risk is not covered or there is no direct responsible 
for a procedure.

Likewise, the obligation of keeping the accounting books of the business for at least ten years 
could be considered as a long period, creating significant maintenance costs, especially if compared 
to international experience. The safeguard for shorter periods of time and for shareholders might 
reduce the cost of such regulations. (Congreso de la Unión, 2014

[16]
)

5.1.4. Assessment of the Dissolution-Liquidation Procedure

Dissolution — liquidation is a two-stage procedure to close a formally constituted business, 
according to the LGSM.

Nowadays, businesses that have been dissolved but which had not terminated the liquidation 
are likely to exist. Nonetheless, with the existing public information, it is not possible to know the 
extent of this situation. A potential cause may be that the dissolution — liquidation procedure of 
a business may entail long and expensive procedures for shareholders.

For this reason, it is recommended to conduct a study that investigates the magnitude and the 
causes by which business discontinue their activities, but do not formally extinguish the business. 
An alternative to know the size of this context is the publication of statistics related to RFC status 
of the business to identify all those businesses in operational deregistration and which have not 
been totally extinguished. However, in addition to knowing the causes, it is recommended to 
work on the procedures that might simplify the process.

For the implementation of the simplification measures exposed below, two alternatives are 
observed, one is amending the LGSM, as part of the Dissolution-Liquidation procedure or the 
possibility that businesses can register some acts directly at SIGER.

Attestation

The involvement of public attestors at different stages of the procedure for closing a business 
through its dissolution and liquidation is recurrent, according to the Law of Commercial 
Companies and the Law on Public Registry of Property in Mexico. Even though this practice has 
been justified to provide more certainty to each stage, the convenience for dispensing attestation 
at some steps where attestors are currently involved must be assessed. For instance, in the United 
States and Australia, it is not necessary the participation of notaries, which makes less expensive 
the closure of the business.

In Mexico, the convenience of the participation of the public attestors must be assessed, to 
be required only when the cancellation of the social contract is registered. In the medium-term, 
the requirement of registering the dissolution might be eliminated.
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This recommendation is considered feasible from the point of view of the risk associated with 
the proceeding. In the registration of financial balances, it is considered that the risk associated is 
mainly an accounting one, which is covered by the liquidator’s signature and the responsibility relies 
on this entity, according to the LGSM. Finally, the liquidation registration before a notary may be 
substituted, on risk terms, by a statement at the Electronic Commercial Publications System.

Bureaucratic Burden

It is possible to reduce the bureaucratic burden of the minutes on the dissolution of the 
business, which includes the appointment of liquidators. These can be appointed from the articles 
of incorporation or can be appointed by a shareholders’ meeting, which can be recorded at the 
books of the business. In the first case, notaries already attested the appointment of liquidators, 
and, in the second, the voting agreement by shareholders can provide validity and certainty to the 
appointment. In this case, only for an extraordinary situation, liquidators would be appointed at 
the extraordinary meeting for the dissolution of the business.

Express Proceedings

It is recommended to design procedures for closing businesses, according to the common 
circumstances that business may experience. In this way, the process is simplified for those 
businesses that do not have associated risks, costs are reduced, and greater incentives are created 
for terminating the closing procedures of businesses.

In Mexico, there is only one procedure for closing businesses through the dissolution and 
liquidation, regardless the situation being experienced. However, it is possible and necessary to 
differentiate a procedure according to the business situation, as in the case of Canada or the 
United States. For example, in the United States, there are differentiated procedures when 
businesses have not started activities or when founders or initial shareholders are the same by the 
time of closure. In Canada, liquidation is a procedure separated from dissolution and there may 
be specific assumptions for businesses. These express proceedings may have a very significant 
relevance in a simplification strategy and legal order, in addition that the business is differentiated 
by the associated risk.

This situation may be adequately implemented since the closure procedure would be based 
on the associated risk. For example, it is important to define which circumstances do not imply 
a risk for creditors, in order to simplify the process as when there is a situation where operations 
have not started, or when there are economic resources for paying the potential debts of the 
business, or when no assets are involved.

5.2. Commercial Insolvency Procedure

The commercial insolvency procedure is an alternative to extinguish formally a business with 
financial problems. It is important, the purpose of this procedure is not necessarily the definitive 
closure of the same, but to restructure the business to solve its liabilities and return to normal 
and sustainable operations. Entering into a commercial insolvency procedure means  to have a 
legal authorization to delay the payment of liabilities for a definite and controlled period, so the 
company can restructure its finances and reduce the risk of total closure.
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This purpose is reflected in the first article of the Law on Commercial Insolvency (Congreso 
de la Unión, 2014

[16]
), stating “…It is of public interest to keep businesses and prevent that the overall 

default of payment obligations puts in risk the feasibility of the same and others with which it has 
commercial relationships”.

This clarification may have a very important implication if the commercial insolvency 
procedure is analysed from the point of view of the business closure, since its purpose is not focused 
on terminating the business life, but on keeping it. What supposes that, within the commercial 
insolvency procedure, steps are taken that not necessarily have an efficacious consequence when 
the purpose is to close a business for its leverage. For this reason, the commercial insolvency 
procedure will be reviewed under a more comprehensive perspective and, if applicable, proposals 
would be done for entrepreneurs to have better options to close their businesses.

The commercial insolvency procedure has its basis on the Law on Commercial Insolvency 
(LCM) and the purpose of this one is to minimize any third-party damage, in the event that 
a business has the imminent risk of being in bankruptcy. Businesses that might be subject to 
a commercial insolvency procedure are both natural and corporate persons (e.g., commercial 
companies), defined by law as merchants. However, Article 5 of the LCM states that small 
merchants may be declared in commercial insolvency procedure, if they accept in written and 
voluntary to adhere to such law. A small merchant is defined in the law as the person with valid 
or expired obligations, which altogether do not exceed an amount equivalent to 400 thousand 
UDIs1, or MXN 2.179 million, at the time of the lawsuit process (Congreso de la Unión, 2014

[16]
).

According to Article 2 of the LCM, the extinction procedure for commercial insolvency 
procedure has two stages, although previously, it is necessary to file a lawsuit for insolvency, where 
the status of the business is assessed, and if the opinion is approved, the commercial insolvency 
procedure is started (Congreso de la Unión, 2014

[16]
).

The first stage of the commercial insolvency procedure is conciliation, where creditors and 
the business seek a manner to restructure payments and keep the business alive. The second 
stage is bankruptcy, where, legally, the assets of the business are removed for its sale, which is 
performed through auctions, and payments to creditors are performed. Finally, the liquidation 
corresponding to the same process defined in the section of dissolution-liquidation is performed.

The bankruptcy process of a business through the commercial insolvency procedure may 
extend, according to the periods fixed by law, until 2 years, when the second attempt of asset 
auction is started — in this case, it is assumed that the lawsuit received at least one purchase 
intention for the assets and these were not sold totally in the first auction. However, from the 
beginning of the potential second auction, there are no deadlines to close the file, since the case 
may be to not have interested parties for the remaining assets, implying that the trial may remain 
open indefinitely. This process involves, at least, eight actors.

As it will be seen below, commercial insolvency procedures imply extensive procedures, 
exceeding in some cases the maximum periods stated by regulations. Nonetheless, according 
to the valid law of commercial insolvency procedures, the lawsuit would last approximately 3.8 
months and involves 5 actors: defendant, plaintiff, District Judge, IFECOM and visitor (and 
auxiliary staff member of the visitor). By contrast, the conciliation procedure might last up to 

1 Value units based on the raise of prices and are used for affording the obligations of mortgage loans or any 

commerce act. In 2016, the average cost of an UDI was 5.4491 pesos.
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one year and would involve the District Judge, IFECOM, and Conciliator (and auxiliary staff 
member), the defendant (natural or corporate person) and plaintiff (Public Ministry, creditors or 
the business or merchant by itself/herself/himself).

5.2.1. Federal Institute of Specialists in Commercial Insolvency Proceedings

The Federal Institute of Specialists in Commercial Insolvency Proceedings (IFECOM) is an 
auxiliary body of the Judicial Branch of the Federation with technical and operational autonomy 
of the Federal Judiciary Council (CJF). According to the LCM and the IFECOM itself, this has 
among its main functions the selection, authorization, registration, monitoring and revocation of 
the technical staff and specialists supporting justice in the bankruptcy field (Visitor, Conciliator, 
and Trustee), as well as to define the wage schemes. IFECOM also has among its main functions, 
to issue general character rules on the topics stated in the law itself, as well as to create statistics, 
studies, investigations, and proceedings related with commercial insolvency. (Poder Judicial de la 
Federación

[17]
)

IFECOM is constituted by the Directive Board integrated by the General Director and four 
members appointed by proposal of its chairman—Article 314 of the LCM. According to the law, 
appointments must cover these economic, accounting, legal, and financial areas, and will remain 
in functions for a 6-year period for the general director and 8 for members—Article 315 of the 
LCM. In the Article 318 of the same law, the causes for which they can be separated from their 
position (Congreso de la Unión, 2014

[16]
) are stated.

5.2.2. Commercial Insolvency Procedures in Mexico

By the second semester of 2015, there were 272 open commercial insolvency procedures and 
published in the IFECOM’s website, of which, 184 entered into insolvency for own request and 
88 for the request of a third party — by the end of 2015, 287 commercial insolvencies existed. 
In spite of the fact that lawsuits for commercial insolvencies can be asked by the Public Ministry, 
no record exist that any lawsuit has been filed by such way (Poder Judicial de la Federación

[17]
).

In accordance with IFECOM, on 2015, there were 287 cases at some stage of the commercial 
insolvency, either on the lawsuit, conciliation, or bankruptcy. However, since its creation on 2000, 
the Institute has received 637 cases, which implies that 45% of these are still open. In Table 5.1 
the number of cases by stage is summarized, according to the year of initial register. It can be 
perceived in it that there is still a file for commercial insolvency procedure created on 2000 found 
in the stage of bankruptcy; furthermore, eight of the commercial insolvency procedures in 2001 
are still in force. This means that insolvency procedures with a greater delay are, still in the process 
of asset auction, and, therefore, they are not yet concluded (Poder Judicial de la Federación

[17]
). 

Considering the total number of cases by stage, it can be observed that the higher number is for 
bankruptcy, with 167 files, representing 58% of valid processes, followed by a conciliation stage, 
with 94 cases, representing 33% of files.

The relevance of this information lies in the fact that the total real time of a commercial 
insolvency procedure can make it more expensive and with that, increase the uncertainty of 
shareholders, creditors, and even workers of businesses. Additionally, as time elapses, it can 
be more difficult to recover finances of a business and its assets might deteriorate, depreciate, 
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become obsolete, or increase their maintenance cost. In summary, a long procedure of financial 
reorganization discourages businesses to declare themselves in bankruptcy, as well as to creditors 
to sue or promote commercial trials on third parties.

Table 5.1. Open Insolvencies by Procedure and Year of Registration before the IFECOM

Year Visit Conciliation Bankruptcy Termination

2000 0 0 1 0

2001 0 0 10 0

2002 1 0 8 0

2003 1 0 5 0

2004 0 0 11 0

2005 0 2 7 0

2006 0 1 16 0

2007 0 2 11 0

2008 1 3 9 1

2009 0 2 16 2

2010 1 4 10 3

2011 0 4 10 0

2012 0 2 13 0

2013 6 9 13 0

2014 7 58 14 2

2015 1 7 13 0

Total 18 94 167 8

Source: Prepared by the OECD with data from IFECOM. (Poder Judicial de la Federación,(n.d.)
[17]

)

Information in Table 5.1 suggests that the stages of the commercial insolvency procedure 
exceed the periods of time stated by laws. In accordance with the experts and officers from 
IFECOM consulted, these delays may come from the legal interpretation and inability for finding 
the merchant once the lawsuit is issued. An example for the delay caused by law interpretation is 
related to the bankruptcy case of Mexicana de Aviación, where the periods of time of the commercial 
insolvency procedure stages were extended.

According to the interviews performed to IFECOM officers, the average length of cases is 1.8 
years (Poder Judicial de la Federación,(n.d.)

[17]
). However, from the contents of the prior table, 

it may be stated that 55% of open cases have more than three years of age and 45%, more than 
five. Probably the difference in the count and duration of cases are based on counting the effective 
time of the process. That is, consumed periods of time for additional procedures are involved, 
which stop the calculation of the commercial insolvency—for example, criminal procedures, 
labor procedures, stock procedures, or even litigation of fiscal nature.
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5.2.3. Actors in the Procedure of Commercial Insolvency

On the second semester on 2015, there were 230 experts registered (visitors, trustees, and 
conciliators) at the IFECOM and 113 natural persons— there are natural persons registered in more 
than one legal figure, and even when these can analyze cases of other near or bordering federative 
entities, in spite of not having a registration at such location, the geographical representativeness 
is diverse. According to Figure 5.2, from 32 federative entities, the three legal figures registered 
to carry out the procedure locally did not exist at eleven federative entities; two entities had one 
legal figure; and five any. From all federative entities, except for Federal District, any of them had 
more than 10 experts registered at each legal figure.

Figure 5.2. Geographic Representation of Conciliators, Trustees, and Visitors

Note: Figures consider the number of registrations before the IFECOM until the second semester of 2015.

Source: Prepared by the OECD with data from IFECOM. (Poder Judicial de la Federación,(n.d.)
[17]

)

To be registered at the IFECOM as one of these legal figures, a relevant experience of at least 
5 years on matters of business administration, financial, legal, or accounting counseling must be 
proved, as well as to comply with the selection procedures applicable by the Institute (IFECOM, 
2009

[18]
). Even though the IFECOM stated that it performed a thorough selection of applications 

to be visitor, conciliator, and trustee, there was no detailed evidence to know the selection process.

Selection of each one of the experts with the already mentioned profiles for a specific case, 
is performed randomly and is coordinated by IFECOM—this process may limit the candidates, 
according to the business address entering in the procedure. However, the appointment is not 
public, and the winner is only known by a notice from the IFECOM, directly to the chosen, after 
the contest. Also, the information related to the number of cases managed by each specialist or 
his/her historical information is not published.
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In this case, it is important that IFECOM provides certainty and creates trust on the decisions 
made on the selection of profiles. Particularly, it must provide information suggesting that the 
allocation of cases to each profile is balanced and based on a transparent process. IFECOM may 
even explore the feasibility that allocations are not randomized but created from clear allocation 
criteria. For example, assignment by queue or turn, or by business size. That could lead to allocate 
in a more efficient manner the affairs, thus preventing the allocation of one or more cases to any 
specialist already with an allocation, and, on the other hand, that no allocation is performed to 
another specialist that by that time has no business pending to be solved.

Figure  5.3 shows the geographic distribution of commercial insolvency procedures, and 
as observed, there is a very significant concentration. In accordance with data from the second 
semester of 2015, the Federal District has 117 open cases, representing 43% from the total current 
procedures. In fact, 25 federative entities have, at least, one commercial insolvency procedure and 
at the 7 remaining, no case has been presented at present. If distribution by cities is considered, 
the total amount of procedures concentrates at 34 cities. This is an indicator that the extinction 
procedure of a business by means of a commercial insolvency procedure is not a national standard.

Figure 5.3. Number of Valid Cases of Commercial Insolvency Procedures before 
the IFECOM

Note: Figures reported include the number of procedures registered in the second semester of 2015.They do not 

correspond to the number of cases registered by the end of 2015.

Source: Prepared by the OECD with data from IFECOM. (Poder Judicial de la Federación,(n.d.)
[17]

)

5.2.4. Mapping a Closing Procedure due to Commercial Insolvency

The commercial insolvency process is detailed below in three sections: lawsuit (Figure 5.4), 
conciliation, and bankruptcy (Figure 5.6). The procedure includes the stages where the interested 
parties and judicial bodies interact at its simplest way. That is, the study case analysed does 
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not consider labor situations that may cause delays in such process, frauds, specific financial 
proceedings, etc.

The cases or contingencies considered by the study case are the allegations for the lawsuit of 
commercial insolvency, and it is assumed that the judge’s decision is accepted and that these do 
not request reviewing the files at other instances.

The approximate time in days counting the commercial insolvency procedure from the time 
of filing the lawsuit, in accordance with that set forth at the LCM sums, approximately 805 natural 
days or 2 years and 3 months. However, that process may take longer since the count for each 
stage may stop due to other circumstances affecting the whole trial.

Figure 5.4. Lawsuit process of a commercial insolvency procedure in Mexico

Source: Prepared by the OECD with data from the LCM. (Congreso de la Unión, 2000
[19]

)
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Figure 5.5. Conciliation process of the commercial insolvency procedure in Mexico

Source: Prepared by the OECD with data from the LCM. (Congreso de la Unión, 2000
[19]

)
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Figure 5.6. Bankruptcy process of the commercial insolvency procedure in Mexico

 

Source: Prepared by the OECD with information of the LCM. (Congreso de la Unión, 2000
[19]

)
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After the judge decrees the judgement, the formal and in-person notice must be done to 
the merchant, the IFECOM, and the visitor. Creditors and the respective fiscal authorities will 
be notified by certified mail, and in the case that the Public Prosecutor’s Office is the plaintiff, it 
will be notified by official letter (steps 13 and 14 of Figure 5.4). The judgment can be appealed 
by the merchant, creditors, the Public Prosecutor’s Office, or the visitor. These have nine days 
from  the judgment to deliver the appeal to the judge (step 15 of Figure  5.4), who after two 
days will state a rule on the performance of the appeal (step 16 of Figure 5.4). If the appeal is 
performed, the involved parties have ten days for presenting evidence (step 17 of Figure 5.4) and 
the judge fifteen days for deciding on the rule (step 18 of Figure 5.4). Both processes start from 
the day of the decree.

Conciliation Stage

This stage consists of looking for agreements for the merchant to restructure his/her payments 
before creditors and thus, prevent bankruptcy. The IFECOM has five working days after receiving 
the notice of the commercial insolvency process to appoint the conciliator, who is the legal figure 
performing the process (steps 19 and 20 of Figure 5.5). Within the following three days of the 
appointment, the conciliator must notice his/her appointment to creditors and notify his/her 
address (step 21 of Figure 5.5).

Once the commercial insolvency judgment is public (steps 22, 23 and 24 of Figure 5.5), 
the maximum period for the conciliation is 185 natural days. For the conciliator or creditors 
representing above fifty per cent of recognized credits, they can request to the judge an extension 
of ninety natural days (steps 25 and 26 of Figure 5.5), and creditors representing above 75 per cent 
may ask an additional extension of ninety natural days (steps 27, 28, 29, and 30 of Figure 5.5). 
According with Article 145 of the LCM, in no case, the conciliation process and its extensions 
can exceed 365 natural days. However, the interpretation of the LCM causes the conciliation to 
be longer if the effective time of the process is considered, which is stopped by other judicial or 
administrative proceedings. One alternative to reduce this period is to clarify the text of the law 
suggesting that the maximum time includes that time assigned to other separated trials, such as 
labor, civil, etc. This situation would imply that the supplementary proceedings would have little 
time for their resolution, for example, labor, frauds etc.; however, it is important, nonetheless, to 
speed these procedures at par with commercial insolvency processes.

An alternative for a group of businesses with a very specific condition of bankruptcy emerges 
designing a process that does not include conciliation. This means that for those businesses with 
a very high bankruptcy risk or when this is imminent, a special path is built where conciliation 
does not occur, and, instead, bankruptcy is declared once the lawsuit and the visitor’s analysis 
are accepted. In these cases, the visitor’s analysis is essential to define the type of businesses that 
would incur in this condition according to the criteria that should be specified. For such reason, 
it is possible that for these cases, the visitor’s working periods increase, but they will generate 
significant time savings according to the type of business. In Canada and Australia, similar figures 
exist for businesses with high chances for closure. With this alternative it is possible to prevent 
the deterioration of assets, since, in the current process, due to the time dedicated for conciliation, 
these suffer great deterioration, and this impacts on their sale. The rules for this quick bankruptcy 
procedure must be very clear and the potential main scenarios must be considered. The aim of 
this proposal is to release average response times, although it is not applicable for all businesses.
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The payment of conciliators is defined in the LCM, according to Table 5.2 published by 
IFECOM. In this case, it is observed that the fee has one fixed compound and one variable, 
both according to the value of assets derived from the Acknowledgement, ranking and priority 
judgment (IFECOM, 2009

[20]
).

Table 5.2. Compensations to conciliators in the conciliation process of the commercial 
insolvency procedure in Mexico

Value of the recognized liabilities (UDI’s)

Lower Limit Upper Limit Fixed Amount + rate over the surplus 
of the lower limit 

$ - $ 4,650,000 $ - 3.30%

$ 4,650,001 $ 9,300,000 $ 153,450 2.80%

$ 9,300,001 $ 18,600,000 $ 283,650 2.30%

$ 18,600,001 $ 37,200,000 $ 497,550 1.80%

$ 37,200,001 $ 74,400,000 $ 832,350 1.30%

$ 74,400,001 $ 148,800,000 $ 1,315,950 0.80%

$ 148,800,001 $ 297,600,000 $ 1,911,150 0.30%

$ 297,600,001 Onwards $ 2,357,550 0.01%

Source: Prepared by the OECD with data from the General Character Rules of the Law on Commercial Insolvency. 

(IFECOM, 2009
[21]

)

Additionally, the conciliator’s income must be weighted according to the activities set forth in 
Table 5.3.

Table 5.3. Weight by activity for the conciliator in the conciliation process of the commercial 
insolvency procedure in Mexico

Activity Approved 
agreement

Without approved 
agreement

1 For activities without a specific management 1% 1%

2 Preparation and presentation of the Provisional List of Credits 10% 10%

3 Preparation and presentation of the Definitive List of Credits 5% 5%

4 Preparation and presentation of Bimonthly Reports and Final Report of Activities 4% 4%

5 Surveillance of the Administration of the Business in Commercial Insolvency Procedure 10% 10%

6 Preparation of the Qualitative Diagnosis of the Business in Commercial Insolvency 
Procedure 10%

5%

7 Preparation of the Quantitative Diagnosis of the Business in Commercial Insolvency 
Procedure 10%

8 Preparation of the Business Plan and Financial Plan of the Business in Commercial 
Insolvency 20%

9 Negotiation with creditors 20%

10 Preparation and presentation of the agreement 10%

Total For activities without a specific management 1% 35%

Source: Prepared by the OECD with data from the General Character Rules of the Law on Commercial Insolvency. (IFECOM, 2009
[21]

)
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Bankruptcy Stage

The bankruptcy declaration opens the process to perform the possible payments. The 
scenarios where the judge can declare the bankruptcy status are the following:

●  When requested by the merchant himself/herself

●  When the conciliation period expires without reaching any agreement

●  When the conciliator requests the bankruptcy declaration and the judge approves it for 
a lack of cooperation from the merchant

●  When creditors request to start the commercial insolvency in the stage of bankruptcy 
and the merchant accepts it

When bankruptcy is declared, the judge must order the IFECOM the designation of the 
trustee, who is in charge of conducting the bankruptcy procedure and who also may be the same 
conciliator (steps 31 and 32 of Figure 5.6). Once the trustee is assigned, and if this one appoints 
an auxiliary (step 33 of Figure 5.6), the trustee has sixty days from the date when the business is 
taken to deliver the accounting books, inventories, and final balance of the business to the judge. 
The fees of the trustee are estimated according to Table 5.4.

Table 5.4. Compensations to trustees in the bankruptcy process of a commercial insolvency 
procedure in Mexico

Value of the acknowledged liabilities (UDI’s)

Lower Limit Upper Limit Fixed Amount
+ rate over the 

surplus of the lower 
limit 

$ - $ 4,650,000 $ - 12.00%

$ 4,650,001 $ 9,300,000 $ 279,000 4.00%

$ 9,300,001 $ 18,600,000 $ 465,000 2.00%

$ 18,600,001 $ 37,200,000 $ 651,000 1.00%

$ 37,200,001 $ 74,400,000 $ 837,000 0.75%

$ 74,400,001 $ 148,800,000 $ 1,116,000 0.50%

$ 148,800,001 $ 297,600,000 $ 1,488,000 0.10%

$ 297,600,001 ONWARDS $ 1,636,800 0.01%

Source: Rule 38 of the General Character Rules of the Law on Commercial Insolvency. (IFECOM, 2009
[21]

)

The above wage criteria are weighted according to the list stated in Table 5.5.
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Table 5.5. Weight by activity for the trustee in the bankruptcy process of the commercial 
insolvency procedure in Mexico

Activity %

1 For all the activities without a specific management 1

2 Preparation and presentation of the Resolution, Inventory and Balance 9

3 Preparation and presentation of the Monthly Reports of the status keeping the investments 4

4 Preparation and presentation of Bimonthly Reports and Final Report of Activities 4

5 Preparation and presentation of Bimonthly Reports on divestments, retained assets, creditors to pay and 
fee for the commercial insolvency 6

6 Administration of the Business on commercial Insolvency: 3% for up to 6 months 18

7 Joint Divestment 32

8 Payment to Creditors 26

Total For activities without a specific management 100

Source: Rule 38 of the General Character Rules of the Law on Commercial Insolvency. (IFECOM, 2009
[21]

)

When registering the bankruptcy judgment by the trustee, this one must notify the judge 
and creditors the designation of the staff that will assist him/her in the bankruptcy management. 
Thereafter, the judge must issue the resolutions that will allow the Trustee to be able to take the 
control of the business to perform the bankruptcy. From that moment on, the Trustee will receive 
the necessary information to proceed with the process from the Conciliator. After that, the Trustee 
will give to the judge the final accounting resolution (steps 34 to 39 of Figure 5.6).

After delivering the documents to the judge, the call for an auction is carried out (step 40 of 
Figure 5.6), conducted between the following ten and ninety natural days following the call. The 
first step is to receive bids in a closed envelope (step 41 of Figure 5.6) and, then an open auction 
is organized (steps 42, 43, 44, 45, and 46 of Figure 5.6) where every 15 minutes better positions 
can be received. Those people who have sent bids in a closed envelope cannot bid in auctions in 
person.

If six months have elapsed from the beginning of the bankruptcy stage without the adjudication 
of all assets, any person can bid before the Judge for the remaining goods of the business; this 
would be the beginning of a new auction (steps 47 of Figure 5.6). From the beginning of the 
bankruptcy stage, the trustee must present to the Judge the progress of the divestments every two 
months.

The bankruptcy procedure finishes when any of the following conditions is met:

1.  There is an agreement signed and approved by a judge, from most of the creditors— in 
the Law of Bankruptcy and Suspension of Payments the agreement must have 100% of 
the interested parties.

2.  The payment to the acknowledged creditors has been performed and there are no more 
assets.

3.  There are no joint assets to cover the overall liabilities in the commercial insolvency 
procedure and liabilities to workers.
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It is worth mentioning that one of the stages that frequently consumes most of the time of the 
commercial insolvency procedure is bankruptcy. In this period, the auction of assets is conducted, 
which, as already mentioned, after a second round in which there remained unsold assets, 
the process may become indefinite. This is one of the main reasons for which the commercial 
insolvency procedure can create uncertainty and additional costs.

In the extent that all assets are not sold, the payment to creditors becomes uncertain and 
the closure of the business may be delayed. This situation suggests redesigning the bankruptcy 
stage to warrant the sale of assets and, if such assets cannot be sold at auctions, define simple and 
clear criteria to close the case and take the control on assets to auction them off, return them to 
shareholders, donate, or destroy them.

The cases of Chile and United States are an example of this policy, since the first one makes a 
donation of the remaining assets and in the second, they are returned to the owners (see Chapter 
6). In Mexico, a mixed policy may be applied where the unsold goods are donated according to a 
certain order where the first interested parties would be creditors, a government institution, or the 
business itself. For this modality to work, it is necessary that the process is very clear and that 
the decisions about taking or not the assets are formal and clear.

5.2.5. Assessment of the Commercial Insolvency Procedures

The commercial insolvency procedure is a judicial procedure designed so that the merchants, 
who can be businesses or natural persons, can restructure their business, either to improve their 
financial conditions or to continue through a bankruptcy procedure.

As it was observed previously, the number of businesses experiencing this process can be 
considered low, although the number of businesses in Mexico is unknown, which can be used 
as a reference. In contrast, it is known that almost 5 million of economic units exist in Mexico.

Below, some recommendations for improving the commercial insolvency procedure are 
presented, so it can be an effective mechanism, but less expensive for those businesses that can be 
found in insolvency troubles.

IFECOM

This institution of the Judicial Branch of the Mexican Federation has very relevant functions 
at the closing or bankruptcy procedure of a business; however, these could be widened to obtain 
better outcomes.

More benefits can be obtained if this institution surveils from the beginning to the end the 
processes and proceedings performed during the commercial insolvency procedure, and it has 
been granted the issuance of opinions when this process has not been performed adequately. 
For example, the convenience that IFECOM can observe and issue its opinion when the periods 
assigned at some stage are failed, since the publication of this position may cause a judge or 
specialist to internalize the cost of his/her decisions and to adhere strictly to what is set forth in 
the law, the accounting principles, etc.

This would be very relevant, since there have been cases in Mexico, where a process 
has exceeded the maximum periods at some stage, without an institution or observer issuing 
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a position at respect. Of course, these new functions would have greater responsibilities, that 
must be aligned to the transparency and accountability. Moreover, to be possible to have good 
outcomes, it is necessary to exist institutional capability so the observation of IFECOM to go 
beyond to a penalty for whomever infringes the law.

IFECOM can also improve its transparency on the topics over which it has competency; for 
example, in the processes for allocating cases to a specialist in commercial insolvency procedures or the 
process for registering a visitor, conciliator, or trustee. In this sense, IFECOM may consider assigning the 
cases to a specialist under clear and transparent criteria and that these together with the decisions of 
the allocation to be public. These criteria must cover the assessment of specialists and their work load 
at IFECOM. In such manner, it would be possible that their work could be auditable.

In the designation of the specialists, it could be considered to publish the full process for they 
could conduct this job from the beginning till the end. Likewise, it is suggested the involvement 
of an external institution evaluating the competencies and the assessments of requestors for the 
process to be more transparent. For example, in Mexico, there are institutions such as CENEVAL 
that can apply evaluations on several areas and that can work through inter-institutional 
cooperation agreements.

It could also be considered that specialized businesses may be part of the specialists at 
commercial insolvency procedures, since they can have a greater capacity to review the cases 
related with very large businesses. This is relevant because the LCM does not foresee periods 
based on the complexity of the case or the dimension of the business in bankruptcy, which may 
complicate the work of a specialist and affect the quality of the work. It is true that specialists may 
have a very important work team, but with this recommendation, it would formalize these people 
working as a specialized business.

These measures would allow to strengthen the process transparency, and so, they would 
provide more legal certainty to all the involved parties.

Imminent Business Closure

The commercial insolvency procedure is a process with the aim of rescuing businesses; 
however, there are situations where the business is practically lost either for financial or legal 
conditions. For example, when the business has been subject to fraud investigations or other 
breaches that would prevent in real terms to be able to operate again.

In these cases, the commercial insolvency procedure might be reduced to the business 
extinction as soon as possible and prevent additional costs. Specifically, the conciliation stage 
is a procedure that can be reformulated to reduce the time of bankruptcy of a business. When 
the resolution of the visitor shows an imminent bankruptcy situation, the judge may declare the 
bankruptcy without going through the conciliation stage.

At this point, it is important to reduce the time of the trial to keep the profit and the commercial 
value of assets, in order that creditors can receive quickly a part of the invoices involved. These 
bankruptcy procedures that do not go through the conciliation stage can be observed at the 
United States regulations, in the Chapter 7 of the Bankruptcy Code, such as in Australia—as it 
would be seen in the section analyzing the closure procedure in the United States, in this country 
there are six ways to perform a bankruptcy, according with the specific case, see Chapter 6.
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This proposal of business closure in express modality should perfectly classify those 
cases where the business involved can be considered lost, so as to avoid the discretion and the 
conjunctural areas for corruption. Probably, the issue of a guideline to select these institutions 
would be relevant. The proposal of defining a special case of imminent bankruptcy or with high 
chances of bankruptcy may be opened to a scheme with different situations as in Chile, that 
although it manages its bankruptcies with very extensive procedures, a discrimination of files may 
be considered appropriate, see Chapter 6.

The main justification for the implementation of differentiated processes in the business 
bankruptcy, according to its features is precisely the risk approach that it carries imminently. 
That is, an express procedure is applied when there is the risk for deterioration of assets if the 
current process continues; instead, a longer path is assigned if there are high chances for the 
business to recover and keep operating. However, for this recommendation to be implemented, it 
is necessary that the liquidator’s function is very transparent and precise. And this would be the 
case if various assumptions are met; 1) if cases are allocated based on the evaluation and the work 
load; 2) that the designation as specialists be rigorous and clear process; 3) that the competency 
obliges specialists to be continuously under training; and, 4) if there are criteria for defining when 
a business cannot be saved and is better to liquidate it.

Commercial Specialization

One of the main opportunity areas of a commercial insolvency procedure is related to 
the specialization of the subject by the judges handling the cases. Currently, district judges are 
divided in administrative, legal, civil, and labor fields, federal criminal proceedings and economic 
competency procedures, broadcast, and telecommunications. Commercial insolvency procedures 
fall within the field of competency of judges on civil matters. However, since these review a wide 
range of topics within civil matters, an actual specialization of the commercial insolvency trials is 
not created, in addition that these are shown in a more modest number than the total civil trials.

In this case, the international experience is not very evident, since in Canada there are 
no specialized courts while in the United States, there are judges for commercial subjects, see 
Chapter 6. The decision of the proposal to separate the courts for commercial insolvency procedures 
from civil courts is based on the need for creating specialization and technical capacities on the 
subject. Even if the number of businesses entering in a commercial insolvency procedure is low, 
it is expected that if the procedure is improved and accelerated, a greater number of businesses 
may choose this way, instead of the commercial arbitration. In addition, it is not expected the 
installation of courts at all federative entities, but in some regions of the country. Anyway, it must 
be mentioned that these courts must accept only commercial insolvency procedures, but the 
judicialized dissolution-liquidation cases, among other commercial affairs.

It is important to mention that, in some cases, businesses prefer arbitration for its agility 
and ease compared to the commercial insolvency procedure. It is possible that this derives from 
the guidelines established in the Commercial Insolvency Law, where it is intended to restructure 
businesses adhering to the insolvency, regardless of their financial status.

Currently, business shareholders or creditors can request to a judge to avoid the conciliation 
stage and pass directly to bankruptcy. In this last case (Art. 21 of LCM), the judge will give 
sentence of the commercial insolvency procedure, only if the merchant agrees with the request. 



72 CLOSING PROCEDURE OF BUSINESSES IN MEXICO: ANALYSIS AND IMPROVEMENT PROPOSALS © OECD 2015

5. BUSINESS CLOSURE IN MEXICO

In this situation, the merchant may have incentives to keep the business alive and to continue 
to the conciliation stage. However, in so many cases, the business may be deteriorated to the 
extent of having few probabilities of going out of the commercial insolvency procedure. In these 
circumstances, an expert should issue a binding recommendation on the way the business should 
follow considering its financial situation. This is a way of constraining the incentives for keeping a 
business with low chances of recovery and with the risk of deteriorating its assets and the payment 
capacity. The recommendation of having an expert giving a declaration of the business financial 
situation must be accompanied with controls for preventing the capture risk.

At the present, there is no figure determining the bankruptcy procedure when it is evident 
that the affected business cannot recover financially. Businesses in a complicated economic 
situation may have more incentives to participate in a commercial insolvency process if clear 
criteria exist on the LCM for the application of a bankruptcy or commercial insolvency procedure. 
The decrease of bureaucracy and on the times for resolution may increase the number of national 
businesses requesting a commercial trial.

Bankruptcy Stage

As it was mentioned before, in the bankruptcy stage most of the time assigned for the 
commercial insolvency procedure is consumed. According to the process defined at the LCM, 
up to two auctions can be performed over the business assets under the commercial insolvency 
procedure, and if by the end of both procedures a part or the total assets have not been sold, no 
indications on how to extinguish or close the bankruptcy exist, in such a manner that this stage 
can remain open indefinitely.

This process could be considered unfinished since, although the assets may have a commercial 
value, they are not necessarily attractive to the industry or to a potential buyer for several reasons. 
In such a way that it would be very complicated to sell them and close the case, which would 
have as a consequence keeping the files, thus creating administrative burden for the judicial 
branch, maintenance and storage costs on the assets of the business in the commercial insolvency 
procedure, or even to the government if the business has no liquidity anymore. In this case, it 
would be very useful that the Judicial Branch performs a cost-benefit analysis about keeping the 
assets for long periods to have information on the actual cost of keeping this policy of auctions in 
the bankruptcy.

Derived from the aforementioned analysis, it will have the certainty of how important is 
to regulate the cases and the assumptions where such assets could be considered as obsolete 
material, and in this manner to destroy them or sell them as a different category (for example, as 
recycling material). However, it is also important to analyze the conditions in which this situation 
could be applied for not creating expectations on the potential buyers of certain assets, so they 
expect for their disposal to be bought afterwards.
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6

International Experience 
on Business Closure

In this chapter several study cases on the business closure at OECD country members are described 
and analysed; these correspond to: Australia, Canada, United States, and Chile. The equivalent 
procedures, or the closest to the dissolution-liquidation and bankruptcy procedures, are mapped 
and assessed for each one of them. For that, the legal framework applicable in each jurisdiction was 
reviewed. In each case, it is included a section of the aspects that must be considered. Principally, 
this section lists the procedures of each one of the cases that Mexico would have to consider for 
improving the procedure, in dissolution-liquidation as well as in bankruptcy.
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Following, four study cases are presented with the procedures necessary for closing a business 
at OECD country members; these being Australia, Canada, United States, and Chile. The selection 
of these countries is based on several drivers: one of the most important is the level of effort and 
outcomes achieved on subjects of improvement and regulatory quality at international level, such 
as the case for Australia, Canada and the United States. Another criterion was to have countries 
with a legal regime both in the Roman tradition as well as in the common law. The Chilean case 
was selected for its tradition of Roman and written law. Finally, it is important to consider that the 
United States and Canada are the main commercial partners of Mexico, reason why is desirable to 
have similar competitiveness levels.

A common point for all the study cases and not observed in Mexico is the limited definition 
of the term business. This definition may have an impact on the ease of closing a business, since in 
Mexico there are several definitions according to the law of reference, which complicates the legal 
framework from the point of view of entrepreneurs or citizens.

One of the conclusions of the document herein is based on the existence of different 
procedures for closing a business, according with specific cases. However, for this to happen, it 
would be necessary to distinguish the procedures according to specific criteria, as well as having 
a single definition of business, from which several ways can be derived.

6.1. United States

In 2012, in the United States there were 5.7 million businesses, out of which, 99.7% were 
considered PYMES (see Table 6.1). This figure is equivalent to the existence of a business for each 
55 inhabitants. From this database of businesses, the United States Census Bureau published that 
in 2008, 874,816 businesses opened, 966,647 closed, and 43,546 went into bankruptcy (US 
Census Bureau, 2008

[22]
). In Table 6.2, the progress of the startup, closing, and bankruptcy from 

2000 to 2008 can be observed.

Table 6.1. Businesses in United States
Distribution by number of establishments and employees

Number of employees in the business Number of businesses Number of establishments Employment

Total 5,726,160 7,431,808 115,938,468

0-4 3,543,991 3,549,102 5,906,506

5-9 992,716 1,005,042 6,527,943

10-19 593,641 630,811 7,974,340

20-99 494,170 687,272 19,387,249

100-499 83,423 360,207 16,266,855

+500 18,219 1,199,374 59,875,575

Source: Prepared by the OECD with information from the United States Census Bureau. (US Census Bureau, 2012
[23]

)
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As it can be observed, the number of businesses opening annually is very close to the number 
of businesses closing operations; however, those in bankruptcy represent 3.6% of the total 
number of startups — or the equivalent of closures. If it is considered that in 2012, there were 
5.7 million of businesses, a great dynamic can be inferred in the creation and death of businesses.

Table 6.2. Startup, closure, and bankruptcy of businesses in United States

  2000 2005 2006 2007 2008

Startups 922,092 938,927 933,982 923,932 874,816

Closures 880,230 935,736 933,019 926,283 966,647

Bankruptcies 35,472 39,201 19,695 28,322 43,546

Source: Prepared by the OECD with data from the United States Census Bureau. (US Census Bureau, 2012
[23]

)

In the United States, as in Mexico, the voluntary closure procedure of a business can be 
performed through two ways: the dissolution-liquidation procedure, if the business is solvent and 
the bankruptcy procedure, on the contrary.1 The dissolution-liquidation procedure in its simplest 
modality is a voluntary proceeding with specific procedures, performed by shareholders without 
the involvement of a public attestor. In fact, when the dissolution is conducted by the founders 
and initial directors, the liquidation and safekeeping of books are dismissed—this figure does 
not have an equivalent in Mexico. In the case of bankruptcy, this is requested in extreme cases of 
insolvency and its purpose is to pay at maximum the debts with creditors, different to Mexico, 
where the commercial insolvency procedure has as purpose to keep businesses.

It is important to mention that this study case was focused on the modality of voluntary 
closure of Incorporations (INC) for being the most similar to the commercial companies defined as 
S.A. de C.V., that in Mexico, are the most frequent type.

6.1.1. Dissolution and Liquidation

Dissolution

There are two ways to conduct the dissolution of a business in the United States. The first 
scenario is when the members of a business agree voluntarily to conclude the business activities, 
or, the second, when the state intervenes to close the business that has failed with its payment of 
taxes and other obligations (administrative dissolution). The federal law governing the dissolution 
is the Model Business Corporation Act (MBCA), that includes the assumptions under which a 
business can be closed; although each federative entity has specific regulations that must be 
aligned with the MBCA. For this study case, the Delaware Code Corporations Law2 was considered 
since it has one of the less complicated processes.

1 Solvency refers to the status of a business or natural person with enough assets to counter its liabilities, debts, or 

obligations, etc.
2 http://delcode.delaware.gov/title8/c001/
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The second scenario is when the administrative dissolution starts with the requisition by 
the State when: 1) a business has not paid taxes; 2) it has not delivered the annual report in the 
allowed period; 3) it has not registered its address or that of its managers; 4) the change of address 
or the resignation of managers has not been notified; or 5) the legal duration of the society has 
expired. In Mexico, there is no equivalent to an administrative dissolution and the only way in 
which an authority can dissolute a business would be through a commercial insolvency procedure.

The study case analysed assumes a voluntary dissolution. Under this assumption, the 
process starts with the approval of the Dissolution Agreement from the Board of Directors (step 1, 
Figure 6.1). Thereafter, shareholders with voting right are notified to approve the agreement (step 
2, Figure 6.1). It is common that this procedure is defined is defined in the constitution status 
of the business, stating the way assets will be distributed. The aim of these clauses is to prevent 
litigations among shareholders and to make the procedure faster.

After the decision of a business closure, the Articles of Dissolution or the Certificate of 
Dissolution are presented to the Secretary of State, according to what is required in each federative 
entity (steps 3 and 4 of Figure 6.1). For example, at Delaware State a Certificate of Dissolution is 
presented, where it can be confirmed, that all the assets of the corporation have been liquidated, 
which implies that payments to creditors have been fulfilled.
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Figure 6.1. Procedure of voluntary dissolution and liquidation of a business 
in the Delaware State of United States of America

Source: Prepared by the OECD with data from the Model Business Corporation Act.

It is important to mention that the Secretary of State requires an Annual Financial Report 
intended to show that the business has no pending obligations, otherwise, the Administrative 
Dissolution will be conducted. Fee payments of this report have a minimal fee of $110.00 USD, 
although each State can fix its own fee; for example, at Delaware State the cost is $204.00 USD.
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Voluntary dissolution might be carried out by the founders or the initial directors before 
starting activities or when there is the approval from the shareholders or the board of directors.

Dissolution Requested by the Founders or Initial Directors

The founding shareholders of a business are registered from its constitution as shareholders 
or first owners and the initial directors are the administrators from its beginning. When the 
business has not issued shares or started operations, founders or initial directors must submit to 
the Secretary of State, a Certificate of Dissolution by means of a Certificate of Dissolution Short Form, 
which must state the name of the business, the date of its constitution before the Secretary, and if 
it complies any of the following assumptions:

● That shares have not been issued

● That the corporation has not started activities

● That the shares issued have been cancelled

● That all the fees and taxes have been paid

●  That most of the founders or initial directors had authorized the dissolution, according 
to the articles of incorporation or the applicable law.

Once this process has been met, the business is formally dissolved. This process includes the 
easier and simpler assumption, that is when the business has not started operations.

Dissolution Approved by Shareholders or by the Board of Directors

The first stage of the process is preparing the Articles de Dissolution (or the Certificate of 
Dissolution), which makes public the decision for closing a business and establish the time when 
the corporation will start its process of liquidation and withdrawal. The Articles of Dissolution can 
be presented at the beginning of the liquidation or at any later time — depending on the state 
legislation—and they are the only notice required for a voluntary dissolution.

Afterwards, the Articles of Dissolution must be approved by the Board of Directors.3 In the 
event that the decision for closing the business has been approved, the resolution should be 
notified to the voting shareholders with at least 10 days in advance to the date when the general 
shareholders meeting will vote on the dissolution.4 If shareholders cannot attend the meeting, 
they can vote through a letter.

The resolutions of the shareholders and the Board of Directors must be documented and included 
in the minutes book or shareholder’s meeting book. These activities do not require the presence of an 
attestor, unlike Mexico, where most of the acts of the business require public attestation.

After the shareholders or members have voted for the dissolution of the corporation, the 
dissolution application must be submitted to the Secretary of State, where the business was 
registered. If the business is authorized for conducting businesses in several States, the application 
and documents must be also presented in the States where it makes businesses.

3 The Board of Directors is a commissioned body, formed by two or more people in charge of managing the 

administration of a business.
4 Shareholders are people with a share certificate representing an equity share of the corporation. Each share 

certificate will establish the rights and obligations for the shareholder.
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The business is legally dissolved on the date indicated in its Articles of Dissolution, although 
its existence will continue for certain purposes, even after having concluded the liquidation and 
distributing the remainder among the shareholders.

The process for presenting the Articles of Dissolution or the Certificate of Dissolution varies 
according to the State. In Delaware the Certificate of Dissolution is used and there are four different 
forms that can be used, in accordance with specific cases:

● Certificate of Dissolution.

● Certificate of Dissolution Short Form.

● Certificate of Dissolution Before Beginning of Business.

● Certificate of Dissolution Short Form — Before Beginning of Business.

The costs of dissolution include the preparation of the meeting minutes, payment of fees to 
register the certificate and the corporate taxes paid by the business at the time of the dissolution 
and liquidation. The cost of performing the meeting minutes varies and depends on the time 
when shareholders reach agreements. In the research carried out by the firm Goodrich, Riquelme 
& Asociados, it was founded that the attorney’s fees range between $150 and $400 USD by hour; 
and the fees of the articles of dissolution $204 USD if they present the standard form at the 
Delaware State.

Liquidation

After the business dissolution, the asset liquidation proceeds — that is the process by which 
a business pays its debts with the assets still on its favor. For starting this process, the Liquidator 
must notify by e-mail and simultaneously all the creditors, that the corporation has been dissolved 
and that a declaration has been submitted to the State on its intent to be dissolved (step 5 of 
Figure 6.1). In this communication, the mail address where creditors should send their claims 
must be included and a list detailing the debts and the respective rationale, the death line for 
receiving the claims — which generally is 120 days from the date of notice, but for Delaware, those 
are 60 days (step 6 of Figure 6.1). Extemporaneous claims are not allowed, although the State, 
exceptionally, can allow them from creditors if these are unknown by the business at the time of 
the dissolution.

Additionally, the business shareholders must publish a notice in the local newspaper notifying 
the dissolution of the business.

The operations derived from the asset liquidation are performed by the Liquidator, which is 
appointed through the meeting minutes. These activities are mainly the asset auction, payment to 
creditors, return of the remaining assets to shareholders, and safeguard of the accounting books 
from 3 to 7 years, in such a way that Liquidators are entitled to act on behalf of the business. There 
is no formal requirement to be a Liquidator, however, the following are excluded: 1) officers, board 
members, shareholders, or employees of the business, either current or who were in functions on 
the 12 prior months; 2) direct relatives of the people afore mentioned; 3) people acknowledged 
by the law or court as not qualified; and 4) affiliate corporate persons, subsidiaries with no control 
over the business or not belonging to the same group.
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In the United States, there are two ways for liquidating businesses: the voluntary and 
mandatory liquidation. Mandatory liquidation occurs when creditors or a shareholder request to 
a court the liquidation of a business. It is important to note, the involvement of the court makes 
the procedure longer, since the parties have the right to input. That is, to present the convenient 
arguments for each involved party, and at the end of such procedure, the judge shall decide if 
that business will be liquidated or not. Meanwhile, voluntary liquidation begins when business 
shareholders decide to put it in liquidation, regardless of its solvency. If it is solvent, the procedure 
is called Voluntary Liquidation by Members.

Once the time has elapsed for creditors to submit their claims, the business must accept or 
reject them, and if applicable, to pay the accepted claims (step 7 of Figure 6.1). Rejected requests 
must be notified in writing to creditors, supporting the reason for the denial—this process has no 
legal period. Although the business can reject the payment of some requests, creditors can resort 
to the court if they disagree with the resolution, so the process is suspended until the court issues 
a resolution.

After paying the claims agreed, the Liquidator might distribute the remaining assets among the 
shareholders proportionally to their participation in shares (step 8 of Figure 6.1). Finally, he/she 
must report to the Internal Revenue Service (IRS) the outcome of the distribution. If the business 
has several types of shares, the articles of association frequently establish the procedure for the 
distribution of assets; that is, the order of the payment by the preference of shareholders — this 
process has no legal period. Once performed the distribution, the procedure will be terminated 
(step 9 of Figure 6.1).

The Liquidator’s fees vary depending on the State and type of accountant hiring them. 
According to Goodrich, Riquelme & Asociados, the approximate cost of consultants at Delaware 
is $199.00 USD by hour. In the cost of the liquidation, the cost for safekeeping the books must be 
included, therefore, it is complicated to set a fixed or average cost.

6.1.2.  Aspects to Consider about the Dissolution and Liquidation for the Case at the 
United States

The procedures of dissolution and liquidation of a business in the United States are concise 
procedures performed by shareholders. One very important advantage is that there are several 
ways to dissolve-liquidate a business, according to the specific conditions of the business. For 
example, when the dissolution is performed by the founders and initial directors, the liquidation 
is a quick procedure and the Liquidator’s obligations are minimal—coherent when the life of 
the business is short by not imposing excessive obligations. This situation does not exist in 
Mexico, since for any situation faced by a business, the procedure and requirements are the same. 
Nonetheless, an express procedure in Mexico would be very useful for basic cases, such as when 
operations did not start.

Another advantage in the processes at the United States is that, for dissolving and liquidating 
a business, it is not necessary the involvement of Notaries or public registries of property and 
commerce. Unlike Mexico, the requirement of attestation is observed in several situations.

In the United States, the process only involves the minutes of a meeting and a notice to the 
authorities—there is no obligation for waiting response periods. This situation creates savings for 
the payment of the services of Notaries and fees, as well as waiting times.
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6.1.3. Bankruptcy

Bankruptcy is a status or condition experienced by a natural or corporate person unable 
to pay the debts owed.5 From this situation an assessment is performed to determine if the 
business or person is candidate to receive the benefits granted by the bankruptcy federal laws. 
Regulations in the United States acknowledge six types of bankruptcy, according to the United 
States Bankruptcy Code:

● Chapter 7, Liquidation.

● Chapter 9, Adjustment of Debts of a Municipality.

● Chapter 11, Reorganization.

●  Chapter 12, Adjustment of Debts of a Family Farmer or Fisherman with Regular Annual 
Income

●  Chapter 13, Adjustment of Debts of an Individual with Regular Income

●  Chapter 15, Ancillary and Other Cross-Border Cases

In this code, the legal procedures for complying with the debts from natural and corporate 
persons are set forth and in the Federal Regulations and the local laws of each Bankruptcy Court 
the bankruptcy procedures are stated.

In this report, bankruptcy covered at the Chapter 7 is analysed, which regulates the 
liquidation both of natural and corporate persons. Like Mexico, by being addressed in this 
chapter, the business interrupts all its operations and the administrators, partners, or shareholders 
are completely excluded from the business. In this modality a payment schedule with creditors 
and the restructure of the business are not intended—such as the case of Chapter 11. The purpose 
is to liquidate the debt.

This modality is also known as Straight Bankruptcy and consists on a quicker and simpler 
way for causing bankruptcy under the surveillance of a court, which appoints a Trustee to assume 
the control of all the unencumbered assets of the debtor and to sell them with the aim of paying the 
debts and obligations of the business--. The Trustee is equivalent to the trustee in Mexico, although 
this is not appointed at the beginning of the procedure, but after a conciliation which may take up 
to 365 days for starting the procedure. The primary obligation of the Trustee is to achieve the best 
possible payment to creditors, for this reason an incentive scheme was included in order that the 
his/her own income depends on the asset sale.

Trustees can be any natural or corporate person registered in the United States Trustee Program, 
which is a dependency of the Department of Justice in the United States. This is very similar in 
Mexico, where the trustee must be registered in the IFECOM, an auxiliary body of the Federal 
Judiciary Council depending on the Judicial Branch of the Mexican Federation.

In the United States, bankruptcy courts are the competent authority on this field and have 
specialized judges (Bankruptcy Judge) and officers with the power for deciding on any controversy.6 
These courts are organized in 11 circuits, in addition to the court of Washington DC.7 However, 

5 The term bankruptcy includes those to whom an action of bankruptcy has been raised before the competent judge 

or who have been formally declared in bankruptcy.
6 In the United States, each State has at least one district and each district has its court — 90 districts in total.
7 http://www.uscourts.gov/statistics-reports/caseload-statistics-data-tables?tn=&pn=All&t=534&m%5

Bvalue%5D%5Bmonth%5D=&y%5Bvalue%5D%5Byear%5D= , last consultation on May 27, 2015

http://www.uscourts.gov/statistics-reports/caseload-statistics-data-tables?tn=&pn=All&t=534&m%5Bvalue%5D%5Bmonth%5D=&y%5Bvalue%5D%5Byear%5D
http://www.uscourts.gov/statistics-reports/caseload-statistics-data-tables?tn=&pn=All&t=534&m%5Bvalue%5D%5Bmonth%5D=&y%5Bvalue%5D%5Byear%5D
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most of the bankruptcy processes are administrative and are managed out of the court, since the 
Trustee is in charge of paying the debts and carrying the administration of the business during 
this procedure, for this reason, the interaction between the debtor and the bankruptcy judge is 
limited.

Liquidation Procedure due to Bankruptcy

Chapter 7 regulates the liquidation through two procedures, assets and non-assets. In this 
document a procedure for the first case will be analysed. This procedure starts when the debtor 
submits an application at the District court where the business has been constituted or where 
it has its headquarters or main assets (step 1 of Figure 6.2). As a rule, all debtors can submit 
this application in the court, except for the businesses that can complete a payment schedule 
according with Chapter 11—for this, incomes, costs, and administrative burdens for the business 
are taken into consideration. The request must integrate:

●  Inventory of assets and debts

●  Current income and costs

●  Financial statements of the business

●  Listing of the contracts and leasing contracts executed

The information must be submitted with the request or within 15 days after the submission of 
the same with the form 22-A. All the official forms can be bought at shops for legal documentation 
or can be downloaded by Internet—forms are not available at courts.8 By the time of the submission 
of the request and forms, the debtor must pay the fees to the court by the time of presenting the 
case:

1. $245.0 USD for the submission of the application and forms

2. $39.0 USD for various fees

3. $15.00 USD for charges to the Trustee

The submission of the application produces a stage called Automatic Stay or suspension (step 
1 of Figure 6.2), by which most of the credit recovery actions against the business are stopped, 
including foreclosures—not including the actions found in the rule 11 U.S.C. & 362 (b). One 
of the most important effects of the submission of the application is that the court (through the 
Trustee, who is appointed by the Bankruptcy Court), will make the arrangements of all the assets 
and debts, so they cannot be sold, donated or transfer the ownership; as well as pay debts prior to 
the presentation of the application without the consent or approval of the court (steps 2 and 3 of 
Figure 6.2). The status of suspension will be valid until updating any of the following assumptions:

1. The judge declares the closure of the case

2. The judge grants the cancellation of the suspension at the request of a creditor

3.  One of the debtor’s assets is not part or stops being part of the assets managed by the 
Trustee

4. That the Judge dismisses the request

8 http://www.uscourts.gov./bkforms/index.html, last consultation on May 27, 2015 

http://www.uscourts.gov./bkforms/index.html
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The percentage of the Trustee’s commission regarding the asset sale of the debtor is included 
in Table 6.3:

Table 6.3. Trustee fees in the liquidation procedure due to bankruptcy  
of the Delaware state in the United States

Sale Trustee fees

$5,000.00 USD 25%

$5,000.00 – $49,999.00 USD 35%

$50,000.00 – $999,999.00 USD 40%

$1,000,000.00 – onwards 43%

Source: (Nolo,(n.d.)
[24]

)

These rules only apply to Chapter 7 procedures, if the liquidation is of Assets. If the Liquidation 
follows the Non-asset procedure, the Trustee will not have assets to sale, for which he/he will only 
charge the corresponding part to the fees of the presentation of the applications and the forms 
agreed with the court.

The Trustee must examine the documents submitted, assuring they are complete and verify 
that unencumbered assets to sale them in benefit of creditors. Furthermore, he/she will verify that 
financial operations during the prior year to decide if any can be canceled and if any transaction 
is released, the amount of this will be returned to the business and will have as purpose the 
distribution among the creditors.

The Trustee is obliged to hold a Creditors’ meeting within 21 and 40 days after the application 
is submitted (step 4 of Figure 6.2). If the meeting is established in a place where regularly no staff 
member of the Trustee is found, the meeting must be performed within 60 natural days after the 
date of the attendance order. At the end of the creditors’ meeting, the Trustee must deliver to the 
creditors a report containing the assets of the debtor (step 5 of Figure 6.2)

Creditors without a warranty from the debtor must submit their claims in the court within 
90 natural days and government creditors will have 180 natural days from the date of the date of 
the execution of the creditors’ meeting (step 6 of Figure 6.2).

Considering the prior periods, the Trustee takes full administration of the business patrimony, 
having as obligations, liquidating all assets, rejecting the questionable claims, determining the 
distribution of the profits and submitting a final report (step 7 of Figure 6.2). The Trustee must pay 
the creditors according to the order of precedence set forth by the rule §726 of the Code.

Once concluded the administration stage of the case by the Trustee, the judge will close 
the case in a period no longer than 3 weeks from the delivery of the final report, issuing a final 
resolution. Creditors who disagree on the way of liquidating the debtor’s assets may proceed 
against the Trustee (step 8 of Figure 6.2).

From the submission of the application, 220 natural days elapse approximately. There is no 
legal period for the liquidation of assets from the Trustee, that concludes with the final report. 
From the submission of the final report, the court will decree the closure of the case within a 
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period no longer than 3 weeks (step 9 of Figure 6.2). However, when the Trustee takes too long 
for liquidating and issuing the final report, the debtor may request the court to declare the assets 
as Abandoned Patrimony, which will have as consequence their return to the debtor for their 
administration. This does not occur in Mexico, since the bankruptcy procedure takes as much 
as the time taken for selling the business assets, which may delay excessively the procedure, 
affect the value of assets and, as consequence, make more difficult their sale.

For managing the bankruptcy of a business according to the Chapter 7, an average attorney 
charges between $500.00 USD and $3,500.00 USD, based on the complexity of the case. It is also 
necessary to pay the court fees of $299.00 USD. There is no explicit amount from the debtor to 
the Trustee, but it is necessary to consider the commissions retained for the sale of the debtor’s 
assets.

Figure 6.2. Bankruptcy procedure by chapter 7
Liquidation due to bankruptcy on the Delaware State in the United States

Source: Prepared by the OECD based on data from: http://www.nolo.com/legal-encyclopedia/how-dissolve-llc-delaware.

html, last consultation on November 30, 2015
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9.2.4.  Aspects to Consider in the Bankruptcy Procedure in the Case of the United 
States

In the United States there are several bankruptcy procedures, according to the business 
condition, different to what occurs in Mexico where there is only one procedure for any situation.

The bankruptcy established on Chapter 7 is a plain administrative procedure requested only 
in an extreme case of not being able to pay the debts of a business, managing the business itself, 
or dealing with creditors. The purpose of this procedure is to pay as much debts as possible and 
it does not seek for any reason restructuring the business.

One advantage of bankruptcy in the United States is that normally it takes short time for its 
solution. This is mainly because it has figures as abandoned patrimony, that encourages the quick 
sale of assets and if not, there is the possibility of returning them to the debtor. This situation does 
not exist in Mexico, since there is the obligation to sell all the assets to conclude the procedure.

Other situations that accelerate the bankruptcy procedure in the United States within the 
Chapter 7 are the inexistence of the conciliation stage and that the Trustee is appointed from 
the beginning of the procedure, thus reducing this appointment almost one year, compared to the 
Mexican case—which is what the conciliation stage may take in Mexico.

6.2. Canada

In 2012, there were in Canada 1,107,540 businesses with one or more employees, from which 
98.2% correspond to small — and medium-sized businesses—this figure excludes self-employed 
entrepreneurs and intermediary businesses9. In the same period, small businesses employed 7.7 
million people equivalent to 69.7% of the labor force. These businesses have created in average 
100,000 jobs per year between 2002 and 2012, representing 78% of the jobs created by the 
private sector.

In Canada, the policy for the startup and development of businesses has a core place at 
government policies; therefore, the survival probability of PYMES is monitored, which decreases 
with time. In 2008, 80% of businesses created in such period survived one whole year and 72% 
of  businesses created on 2007 survived two years.10 11 The dynamics of the creation and 
extinction of businesses is at some extent, a reflection of the ease for starting up and closing 
businesses. After all, the interest in making easier the closing procedures of the business is related 
with a policy for starting up businesses.

In Canada, the dissolution of a business can be performed voluntarily when it is solvent, or 
through a liquidation procedure when it has assets or obligations. It is important to mention that 
the proceedings related to both procedures must be conducted in the province where the business 
was constituted, but it is also necessary to arrange the documentation in all the provinces where 
commercial operations were performed. Before the dissolution of a business, it is necessary to 
arrange procedures with several agencies; such as the notice to the Canada Revenue Agency (CRA), 

9 Key Small Business Statistics 2013, Small Research and Statistics, Government of Canada
10 Key Small Business Statistics, August 2013, Small Business Branch, Industry Canada
11 From 2008 to 2009, the net income of businesses in Canada into the market was approximately 20,000 small 

businesses
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to file a final tax return, pay the pending taxes, and fund the succession plan — in addition to 
close other accounts.

To perform the dissolution in Canada, which is regulated in the Canada Business Corporations 
Act, a certificate of dissolution is required, and the process changes according to the province— the 
Business Corporations Act states that a business can be dissolved by the consent of the interested 
parties, the directors, or by an investor with 100% of shares. (Parliament of Canada, 1985

[25]
) Some 

provinces require the fulfillment of some requirements before the notification to creditors and the 
agreement of claims, while in other provinces they must be presented after such procedure. The 
website Canada Business Network publishes a listing of activities to perform for the dissolution of a 
business and issues small guidelines for the entrepreneurs willing to close their business according 
with their condition12: 1) before starting operations; 2) when there are no properties; 3) when 
properties and responsibilities have been assigned; and 4) after the dissolution and liquidation 
have been proposed by an interested party or director.

The liquidation of a business can be conducted when the business has properties and 
obligations to face. For that reason, there should be a procedure for attempting the liquidation 
and submit a notice of closure of the liquidation.

Another way to close a business is bankruptcy. For a business with only one shareholder or 
owner, assets cannot be separated from the person, for which it is required a personal bankruptcy. 
As in Mexico, in the bankruptcy procedures, creditors cannot take the inventory of assets to cover 
their debt or take the salary when it is a person, since an administrator will take the assets that he/
she will sell for paying creditors.

6.2.1. Dissolution and Liquidation

Dissolution

The dissolution of a business is the legal termination of the same, and the legal framework 
to carry out this procedure includes the Canada Business Corporations Act and the articles of 
association of the same business (Parliament of Canada, 1985

[26]
). According to that set forth in this 

law, for closing a business it is necessary to present a Certificate of Dissolution before Corporations 
Canada, that is the government office where the proceedings related to commercial corporations 
are performed. The dissolution procedure is voluntary and the only exception for not requesting 
it this way is when the business is in bankruptcy. In this case, the business can be dissolved 
only when its assets have been distributed and its liabilities have been registered. The voluntary 
dissolution of a business can be done when any of the following scenarios occurs:

●  Before the business starts its operations

●  When the business has no assets

●  When the business has eliminated all the assets and liabilities

●  When the liquidation and dissolution are proposed by the board members or shareholders

12 http://www.canadabusiness.ca/, last consultation on May 27, 2015

http://www.canadabusiness.ca/
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Dissolution involves a meeting and a shareholders meeting with its respective minutes at 
the shareholders meeting books. In such manner, the dissolution costs are associated with the 
payment of the attorneys that are necessary to perform these activities. According to Goodrich, 
Riquelme & Asociados, the costs by hour of an attorney may range between $50.00 CAD to 
$1,000.00 CAD.

Liquidation

Liquidation is a procedure separated from dissolution, consisting on the distribution of assets 
and liabilities to the creditors of the business, as well as the remaining equity among shareholders. 
Liquidation may be voluntary when the business is solvent or involuntary, which follows the 
procedure in accordance with the Bankruptcy Law. Like in the United States, there is the figure of 
the Liquidator, who is in charge of distributing the money derived from the asset sale.

Liquidators are appointed by the court and, different to the United States, they can be any 
person, including an executive, shareholder, or legal person — if the advice of an accountant is 
requested, the Liquidator must pay the costs with the business assets, which varies between $400 
to $500 CAD. If the liquidation procedure is prior to the dissolution, the Liquidator will be the 
administrator. His/her main obligations are:

1. To safeguard and control the assets

2. To open or keep an account of fund trust

3. To perform the accountability

4. To keep the list of shareholders, creditors, and other interested parties

5.  To request support to a court when the business cannot pay or foresees the payment of 
its obligations

6.  To deliver to the court, the administrator or board of directors the financial balances at 
least once a year or when the court requires so

7.  To distribute the remaining assets of the business among the shareholders, after preparing 
the final balance that must be approved by the court13

8.  To keep the documents and books of the business for six years after obtaining the 
Certificate of Dissolution

In order to carry out an orderly liquidation of the business it is necessary that the Liquidator: 
1) performs acts on behalf of the business; 2) performs the sale of assets by private sales or public 
auctions; 3) requests loans to warrant the goods of the business; 4) solves claims against the 
business; and 5) performs any activity to liquidate the business and distribute the assets.

The variations for performing the liquidation procedure are related to the dissolution of the 
business. That is, it is possible to start the liquidation procedure before the dissolution process 
and back again:

13 The distribution of assets must be coherent with the rights of the shareholders.
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LIQUIDATION PROCEDURE PRIOR TO THE DISSOLUTION

In this situation, the board members must liquidate each asset and liability before presenting 
the Certificate of Dissolution. For that, shareholders approve a special resolution authorizing the 
administrators to distribute the assets and fulfill the pending obligations of the business, in 
accordance with the statutes or the Canada Business Corporations Act. If there is more than one 
class or group of shareholders, each class or group must approve a special resolution authorizing 
the dissolution, even if these shareholders are non-voting shareholders — these groups of 
shareholders are divided according to the articles of association, since it is frequent to establish 
special rights. For example, an additional benefit in the profits depending on the class of shares 
they have.

DISSOLUTION PROCEDURE PRIOR TO THE LIQUIDATION

If the business is going to interrupt its activities during the procedure of liquidation, a 
certificate of intent to dissolve (Form 19, Statement of Intent to Dissolve)14must be submitted, which 
works as a public notice that the business will not perform any activity anymore, except for those 
necessary for the liquidation.

For that, the board of directors must prepare and approve a resolution where shareholders 
must vote and approve it — it is common that, the articles of association describe such process 
(steps 1 and 2 of Figure 6.3). The resolution of the board of directors and the shareholders must 
be documented and transcribed in the minutes book of meetings—and the percentage necessary 
to approve the dissolution depends on the province but frequently is not lower than 2/3 of the 
majority.

Once the administrator (director) receives the resolution of approval for the dissolution, he/
she will submit the Certificate of Intent to Dissolve with the corresponding forms to give notice to 
Corporations Canada. Furthermore, he/she must present the Articles of Dissolution (Form 17: Articles 
of Dissolution), establishing the main information of the business to be dissolved (steps 3 and 4 of 
Figure 6.3).

After the issue of the Certificate of Intent to Dissolve, the business must notify the business 
creditors — with this step the liquidation begins (step 5 of Figure 6.3). The business should also 
issue a notice in each province of Canada where the business operates.15

The business must appoint a Liquidator, who is usually the administrator and will be appointed 
by the court of the corresponding jurisdiction. The Liquidator will collect the assets with the 
purpose of fulfilling its obligations and performing all the other acts necessary for liquidating 
the business. Once the creditors have been notified, their claims will be solved according to the 
following order (steps 6, 7 and 8 of Figure 6.3):

14 The business can revoke a dissolution by means of a revocation of the intent to dissolve. However, if the 

Certificate of Dissolution has been already issued, it is not possible to revoke the dissolution, for having legally dissolved 

the business, although it is possible to reinstate the business.
15 If the business performed commercial transactions in other provinces, it is necessary to submit documentation 

to close the business in the corresponding offices at each one. Afterwards, they must submit the forms of the applicable 

taxes before the Canada Revenue Agency, who is responsible for applying the fiscal laws. Thereafter, the tax return must be 

presented and the fiscal accounts and payrolls must be closed.
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Figure 6.3. Voluntary dissolution and liquidation procedures of a business in Canada

Source: Prepared by the OECD with data from Corporations Canada. (Parliament of Canada, 1985
[25]

)
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9.2.6. Aspects to Consider in the Dissolution-Liquidation Procedure in Canada

In Canada as in the United States, the dissolution and liquidation procedure does not require 
the use of Notaries Public. A shareholders’ meeting minutes is only necessary without the need 
of publication in a newspaper. In Canada, Mexico and the United States, the procedure depends 
mainly on the entrepreneurs without preventive periods for them. A difference compared to 
Mexico is that, in Canada safeguarding of files is only for 6 years.

In Canada as in the United States there are several ways for performing the dissolution and 
liquidation procedure. The simplest procedure is liquidating the business before its dissolution, 
beginning with the distribution of assets, of which the administrator will be in charge and thereafter 
the Articles of Dissolution and the Certificate of Dissolution will be submitted. Otherwise, the 
Certificate of Intent to Dissolve must be presented and perform a more complex procedure — 
mentioned in the document herein.

9.2.7. Bankruptcy

In Canada it is understood that a person is in bankruptcy from the time that the bankruptcy 
request is filed. In this procedure, as in Mexico and other parts of the world, (corporate or 
natural) persons that cannot afford the debts entered with creditors, transfer the property of all 
the unexempted assets, to a person called Trustee, who will sell the properties and distribute the 
money obtained from such sales to creditors, according to the order of precedence.16

In Canada there are 3 types of bankruptcy:

a)  The bankruptcy regulated by the Law of Bankruptcy and Insolvency Act (LBIA) that 
regulates the bankruptcy of natural and corporate persons, whose assets do not exceed 
5 million CAD. This type of bankruptcy is addressed in the study.

b)  The bankruptcy regulated by the Companies Creditors Arrangement Act, applicable to 
businesses whose liabilities exceed 5 million CAD.

c)  The bankruptcy regulated by the Winding-up and Restructuring Act, regulating lending 
institutions, banks, brokerage firms, etc.

Table 6.4. Insolvency in Canada

Volume

2014 2013 % of 
change

Assets declared at the 
time of filing ($)

Obligations declared at 
the time of filing ($)

Newfoundland and Labrador 1,575 1,710 -7.9 119,861,858 184,634,073

Bankruptcies 1,375 1,545 -11 88,631,391 151,171,716

Proposals 200 165 21.2 31,230,467 33,462,357

Prince Edward Island 739 640 15.5 54,252,146 114,524,911

Bankruptcies 515 458 12.4 31,620,148 72,038,465

Proposals 224 182 23.1 22,631,998 42,486,446

Nova Scotia 5,304 4,771 11.2 446,204,169 587,885,619

16 http://www.pwc.com/ca/en/car/what-is-bankruptcy.jhtml, last consultation on May 27, 2015 

http://www.pwc.com/ca/en/car/what-is-bankruptcy.jhtml
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Volume

2014 2013 % of 
change

Assets declared at the 
time of filing ($)

Obligations declared at 
the time of filing ($)

Bankruptcies 3,778 3,379 11.8 249,979,510 397,202,543

Proposals 1,526 1,392 9.6 196,224,659 190,683,076

New Brunswick 4,395 4,037 8.9 378,268,055 595,545,679

Bankruptcies 3,089 2,910 6.2 213,750,860 394,742,315

Proposals 1,306 1,127 15.9 164,517,195 200,803,364

Quebec 43,891 42,127 4.2 3,390,901,079 7,070,982,298

Bankruptcies 26,137 26,812 -2.5 1,330,098,513 3,667,420,881

Proposals 17,754 15,315 15.9 2,060,802,566 3,403,561,417

Ontario 42,198 45,354 -7 3,804,668,818 6,323,805,165

Bankruptcies 20,069 22,731 -11.7 1,125,165,361 3,263,557,386

Proposals 22,129 22,623 -2.2 2,679,503,457 3,060,247,779

Manitoba 1,948 1,919 1.5 170,253,517 238,517,622

Bankruptcies 1,248 1,269 -1.7 88,062,111 162,176,171

Proposals 700 650 7.7 82,191,406 76,341,451

Saskatchewan 2,062 1,805 14.2 271,252,737 317,650,796

Bankruptcies 1,182 1,106 6.9 106,502,991 167,600,248

Proposals 880 699 25.9 164,749,746 150,050,548

Alberta 8,422 8,452 -0.4 1,494,169,071 2,174,682,820

Bankruptcies 3,964 4,826 -17.9 790,435,978 1,400,661,875

Proposals 4,458 3,626 22.9 703,733,093 774,020,945

British Columbia 11,639 12,057 -3.5 1,596,328,972 2,635,350,233

Bankruptcies 6,545 7,319 -10.6 741,351,469 1,816,608,228

Proposals 5,094 4,738 7.5 854,977,503 818,742,005

Northwest Territories 49 51 -3.9 3,656,825 6,726,744

Bankruptcies 26 31 -16.1 1,960,327 3,720,389

Proposals 23 20 15 1,696,498 3,006,355

Yukon 40 31 29 1,340,742 4,044,761

Bankruptcies 22 22 0 535,429 2,430,493

Proposals 18 9 100 805,313 1,614,268

Nunavut 7 5 40 327,504 1,650,635

Bankruptcies 5 3 66.7 284,173 1,478,522

Proposals 2 2 0 43,331 172,113

Canada 122,269 122,959 -0.6 11,731,485,493 20,256,001,356

Bankruptcies 67,955 72,411 -6.2 4,768,378,261 11,500,809,232

Proposals 54,314 50,548 7.5 6,963,107,232 8,755,192,12

Source: Corporations Canada
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In addition to the bankruptcy statistics in Canada, there is a registration of the commercial 
insolvency procedures categorized as bids or proposals for restructuring debts to creditors 17, see 
Table 6.4. The bankruptcy (and proposals) statistics include also the number of businesses by 
province and sector, the assets and obligations declared by the time of starting the procedure. 
As it can be seen in Table 6.4, in 2014, in Canada 67,955 bankruptcies and 54,314 proposals 
were submitted. Both statistics of commercial insolvency summed 11,731 and 20,256 million 
Canadian dollars in assets and obligations. Regarding the bankruptcies, these reported 4,768 
million Canadian dollars in assets and 11,500 million assets, what means that by the time of filing 
the registration, businesses declared in average to have 58% of their debts in assets.

The competent authority for bankruptcies of the LBIA type is the Bankruptcy and Insolvence Act 
(BIA). Likewise, the Office of the Superintendent of Bankruptcy (OSB) is a federal agency responsible 
for ensuring that bankruptcies are administered fairly, in order, and binding to the laws. It also 
monitors who can be Trustees and the registration of people and businesses that are or were under 
a bankruptcy process.

Unlike the United States, in Canada there are no courts specializing in bankruptcy. Instead, 
the BIA assigns its jurisdiction to federal courts, where federal judges know about specific 
bankruptcy matters (for example, appealing procedures).

The bankruptcy can be requested only through a Trustee specialized in bankruptcies, who 
is a natural person authorized by the OSB or a corporate person where most of its directors 
have a license to be Trustees. The meeting of the debtor with the Trustee is considered as the 
first stage of the bankruptcy procedure. The aim of this meeting is that the Trustee submits the 
bankruptcy application to the OSB (step 1 of Table 6.4). By this time the debtor is legally declared 
in bankruptcy (step 2 of Table 6.4) and one of the effects is that its creditors will not be able 
to start legal proceedings against him/her (Automatic Stay). The debtor’s obligation is to provide 
information to the Trustee about the assets and liabilities of the business, the goods sold, as well 
as the credits owed, and the delivery of credit cards of the business. Furthermore, the debtor will 
have to pay the fees of the application and forms, which vary according to the corresponding 
institution. The approximate tax is $75 CAD.

After being declared in bankruptcy, the Trustee must notify all the debtor’s creditors that he/
she is in bankruptcy and will send them the Proof of Claim Forms in order to be able to participate 
in the liquidation of the business assets and vote the first creditors’ meeting—if it is decided to 
hold one (steps 3 and 4 of Table 6.4).

The Proof of Claim Forms include the creditor’s name, the bankruptcy nature, and the amount 
of the credit, as well as supporting documents supporting and evidence endorsing the validity of 
the claims. Those creditors without a security (unsecured creditor) and willing to vote in the first 
creditors’ meeting must deliver the forms and proof documents to the Trustee, before the creditors’ 
meeting, since he/she must examine the claim and decide if it is accepted completely, partially, 
or it is rejected. If the claim was rejected or partially accepted, there are thirty days to appeal the 
decision before the court. Creditors with a security (secured creditor) do not have to complete 

17 The proposal refers to a payment offer to creditors over a percentage of the debt for a specific period, an increase 

in the payment period, or a combination of both. In this case, they can accept or reject the offer. This proposals are divided 

in consumer and business proposals. 
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the form, unless the Trustee requests it or if they want to vote in the first creditors’ meeting to 
obtain the payment for the unsecured part of their claim.

Creditors can appoint a legal representative for voting in the creditors’ meeting and it is 
necessary to submit a representation form (proxy) that can be delivered to the Trustee together 
with the documents supporting the debts, or to the chairman of the creditors’ board at any time 
before the voting. It is important to mention that the creditors’ meeting will be held only if the 
Trustee considers it necessary or if creditors request it. If the creditors’ meeting occurs, the Trustee 
will notify it to the creditors, and this cannot be held after 21 days from the notification date (steps 
5 and 6 of Table 6.4).

If the quorum for the creditors’ meeting is complete, the following topics will be addressed 
and solved:

●  The appointment of a maximum number of inspectors cooperating with and monitoring 
the Trustee

●  The Powers of inspectors

●  The reasons for revoking inspectors

●  The reasons for revoking the Trustee

Once the creditors’ meeting is held, the liquidation procedure will start to distribute the 
profits to the creditors, according to the order of precedence established by the LBIA (steps 7 and 
8 of Table 6.4). If there is a remainder, partners or shareholders will be paid according to their 
percentage of participation in the capital stock of the business. The order of precedence for the 
payment is the following:

a)  Preferred creditors that are the fees of the Trustee18 and his/her payment for managing 
the bankruptcy, wages to employees, and municipal and federal taxes

b)  Secured creditors based on the amount not covered by the warranty (these creditors are 
not included in the precedence since the debts will be paid with an own warranty)

c) Unsecured creditors

d) Shareholders

Once the Debtor pays the fees to the Trustee (step 9 of Table 6.4), this must submit the final 
accounting of the bankruptcy through the Statement of Receipts and Disbursements Schedule—that 
will be sent to creditors, the court, and OSB. This document must state the way in which assets 
were liquidated, the amounts paid to creditors, his/her fees and expenses (step 10 of Table 6.4). 
Finally, the court must approve or reject the Statement of Receipts and Disbursements Schedule and 
if approved, the bankruptcy will be considered concluded (step 11 of Table 6.4). Otherwise, the 
Trustee will be responsible, and creditors will be able to proceed against him/her.

18 The fees of the Trustee (Surplus Income) are the additional fees paid to the Trustee for the distribution of the money 

earned from the sale of the Debtor’s assets.
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Figure 6.4. Bankruptcy Procedure regulated by the LBIA in Canada

Source: Prepared by the OECD based on the information from:  

http://corporationscanada.ic.gc.ca/eic/site/cd-dgc.nsf/eng/h_cs03935.html, last consultation November 30, 2015

The bankruptcy procedure established by the LBIA is relatively straight and short, since most 
obligations that must be fulfilled by the parties (creditors and debtor) are carried out before the 
creditors’ meeting. After the creditors’ meeting, the asset sale and the distribution of the money 
obtained to creditors (liquidation) are performed. The liquidation is performed by the Trustee 
in an indefinite time, since the LBIA does not establish a period; however, this procedure takes 
approximately 36 months. It is very important to mention that the bankruptcy procedure does not 
involve the dissolution of the business, for which it will continue existing, and if the debtor wants 
its dissolution, he/she must start a dissolution procedure by the end of that of the bankruptcy.

The debtor must cover Trustee’s fees with a percentage of the goods sale based on a tariff 
established by the LBIA in the Rule 128, see Table 6.5. The Trustee is a preferred creditor, since the 
fees set forth in the Rule 128 are paid before the Trustee makes the distribution to secured creditors 
for the unsecured part and to unsecured creditors.
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Table 6.5. Rule of fees for the Trustee in the bankruptcy procedure in Canada

Percentage Amount

100 % From the first $975 Canadian dollars

 35 % From 976 Canadian dollars to 2,000 Canadian dollars

 50 % From 2,001 Canadian dollars onwards

Source: http://www.corporationcentre.ca/docen/pmtn/home.asp?t=dissolution, last consultation on November 30, 2015.

The debtor is obliged to pay an amount of monthly contributions (fees) to the Trustee of 
$200.00 CAD and the surplus income which are the additional fees paid to the Trustee for making 
the distribution of the money obtained from the sale of the debtor’s assets.

Aspects to Consider from the Bankruptcy in Canada

The bankruptcy in Canada is a straight and short procedure, since the creditors’ and debtor’s 
obligations must be fulfilled before the Creditors’ Meeting and, for exception, to the court. It is 
important to mention that the court can only participate in the case of appealing procedures, 
fraudulent bankruptcies, or for knowing the final report, etc. For the above mentioned, in the 
beginning it is not necessary to hire an attorney, except when the bankruptcy gets complicated.

In Canada there are several types of bankruptcy, according to specific cases, like in the United 
States and in contrast to Mexico, where there is only one procedure. As the case of the United 
States, unpaid debts will continue valid until their expiration and shareholders, partners, or 
administrators can respond for them.

In Canada a Trustee is necessary to be declared in bankruptcy, different to Mexico, that to 
be declared in bankruptcy, there is no dependence from the trustee, but a commercial insolvency 
procedure is followed before a competent judge and the bankruptcy resolution is obtained to start 
the corresponding procedure.

6.3. Chile

In 2013, there were 1 million businesses, which implies that there was one business for each 
17 inhabitants in Chile—in Table 6.6 the progress and distribution by business size in Chile can 
be seen. This case is relevant for the report herein because the Chilean judicial system shares the 
same origin than Mexico.

Table 6.6. Number of businesses in Chile

Year 2007 2008 2009 2010 2011 2012 2013

Without sales 123,104 123,510 135,475 135,421 137,103 141,272 146,619

Micro 1 263,850 262,546 259,648 255,172 251,761 248,757 248,469

Micro 2 165,535 167,770 169,460 169,706 173,044 176,081 178,857

Micro 3 180,867 184,962 186,633 193,563 203,161 212,360 220,440

Small 1 62,874 64,936 66,072 70,609 76,046 80,577 84,808

http://www.corporationcentre.ca/docen/pmtn/home.asp?t=dissolution
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Year 2007 2008 2009 2010 2011 2012 2013

Small 2 39,398 40,992 41,259 44,686 48,372 51,660 53,993

Small 3 29,626 31,185 30,736 34,205 36,970 39,428 41,080

Medium 1 12,200 12,918 12,567 13,993 14,992 16,211 16,851

Medium 2 7,382 7,751 7,697 8,228 9,038 9,627 10,041

Large 1 4,441 4,550 4,452 4,836 5,242 5,473 5,722

Large 2 3,496 3,593 3,445 3,856 4,107 4,379 4,553

Large 3 809 803 818 882 1,010 992 1,043

Large 4 1,460 1,555 1,536 1,645 1,800 1,926 2,006

Total 895,042 907,071 919,798 936,802 962,646 988,743 1,014,482

Source: Internal Revenue Service, information on commercial activities (year prior to the payment of taxes)

By eliminating the categories of merge or division, there are two ways to extinguish a business 
in Chile; liquidation or bankruptcy. Regulations are found mainly in the Chilean Corporations Law 
for the liquidation and the Law of Reorganization and Liquidation for Business and Individuals for 
the case of bankruptcy. This regulation is similar to Mexico, where each process is governed by a 
different law.

The procedure for closing a business involves the dissolution (generally of administrative 
character) and liquidation. In this stage, unlike the Mexican case, in Chile the figure of Liquidator 
does not exist as person; however, there is a Liquidating commission constituted by three 
Liquidators. The bankruptcy procedure has 3 types of commercial insolvency procedures, different 
to the Mexican case. The specific case to be studied belongs to the Commercial Insolvency Procedure 
of Liquidation, whose procedure can be initiated voluntarily or due to a lawsuit from creditors.

6.3.1. Voluntary Dissolution and Liquidation

The procedure for liquidating a business includes the dissolution and liquidation. The 
regulatory framework of this process includes the Law of Stock Companies (LSSA) and the 
Commerce Code of Chile. Below, each stage of this type of closure is detailed.

Dissolution

The dissolution is the procedure by which the business is concluded, either because in the 
articles of association some condition was stated that if complied, it would lead to the dissolution 
or when the intended purpose of its creation has been fulfilled. Also, when shareholders consider 
that the business has no future for causes beyond their control, they will be able to dissolve 
it. If the dissolution is due to the expiration of the term of its duration and the contract is not 
renewed, the process will be immediate. In addition to these grounds, the LSSA states that it is 
also possible to dissolve a business when there is an agreement from shareholders, by judicial 
resolution or by revocation of the operations permit from the corresponding authority, and when 
all the actions are gathered in one single person for more than 10 days.

Table 6.6. Number of businesses in Chile (Cont.)
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To dissolve a business, it is necessary to hold an extraordinary meeting and that 75% of the 
voting shareholders authorize the dissolution, according to the procedure stated in the articles of 
association (step 1 of Figure 6.5). The minutes resulting from this meeting must be transcribed 
in the meeting minutes book. Afterwards, the balance of the end of the period must be submitted 
to the Internal Revenue Service (SII) for its approval within the following 2 months after the end of 
the activities—this proceeding is conducted through the form 2121, available in Internet19 and 
must be accompanied with the corresponding fiscal background (steps 2 and 3 on Figure 6.5).

Once concluded this stage, the dissolution deed of the business is granted and an attorney 
or a representative must present a minute or record certifying the end of the business before a 
Notary (step 4 of Figure 6.5). This record must be signed by all the partners or shareholders. This 
deed must be registered in the Registro de Comercio del Conservador de Bienes Raíces (Comercial 
Register) so the dissolution is public and prevent troubles with suppliers and employees, among 
other interested parties. The registration is done with an extract of the public deed in this Register 
— the fee is $2,000 Chilean pesos. For the case of Stock Corporations of Limited Responsibility and 
with Shares, the public deed must be published in the Official Journal (or through Internet) in a 
maximum period of two working days. From this activity, the corporation will be dissolved (steps 
5 and 6 of Figure 6.5).

Liquidation

Once the business is dissolved, the liquidation begins, in which only acts and contracts 
facilitating such operation can be executed, except when the regulation itself states otherwise. For 
example, a dissolved stock company subsists as legal person for its liquidation, remaining valid 
the articles of association in pertinent part, although it must be added to its corporate name the 
words “in liquidation”.

At the beginning of the liquidation procedure, a commission of three Liquidators (Liquidating 
commission) will be appointed that will be chosen by the shareholder’s meeting (step 7 of 
Figure 6.5). This commission will have a chairman who will represent the business in court and 
thereout. The members will remain at their positions for the time determined by the articles 
of associations or the shareholders’ meeting—although the period cannot exceed three years. 
The commission will be in function when the dissolution of the business has been met and the 
administration shall continue. However, the shareholders’ meeting may revoke at any time the 
order from any member of the Liquidating commission.

The Liquidating commission members will notify the status of the liquidation to the 
shareholders’ meeting through the delivery, publication, and submission of the financial 
statements, and once concluded the liquidation, the commission will communicate this situation 
in three sequential notices in a newspaper of the business address and will provide a general 
report of the process to the shareholders requesting so within a 60-day period, counting from the 
date of publication of the last notice (step 8 in Figure 6.5).

Finally, the distribution of assets will be performed, which must be paid in money to 
shareholders, unless otherwise agreed (step 9 of Figure 6.5). The distribution of assets can be 
done only when the payment has been secured or they have already been paid. The distribution 

19 http://www.sii.cl/formularios/imagen/2121.pdf, last consultation on May 25, 2015

http://www.sii.cl/formularios/imagen/2121.pdf
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must be performed at least quarterly and, at all events, when the social fund has accumulated 
funds to pay the shareholders the amount equivalent to 5% of the value of their shares. The 
distribution not cashed within a term of five years since they have become enforceable will belong 
to the Fire Department of Chile and the law will state the way for proceeding with the payment 
and distribution of such amounts. It is important to mention that merchants or Liquidators must 
keep the books until the conclusion of the business liquidation.

The appointment of Liquidators may lie within the responsibility of shareholders or in third 
parties. Liquidators even may be the shareholders if it is agreed and are obliged to the following:

a) To make an inventory of the debts

b) To continue and conclude the pending operations

c)  To demand a report from the directors or managers or whomever has managed the 
business

d) To liquidate and cancel the accounts with third parties and partners

e) To cash the active credits and grant the termination payments

f) To sell merchandises and assets of the business

g) To submit the liquidation statements

h) To deliver a final report of the administration.

The costs include hiring an attorney for leading an extraordinary meeting. This cost ranges 
between 7 and 12 Unidades de Fomento “UF” (units of account), which is a unit of exchange in 
Chile, or its equivalent, between 272 or 465 dollars by hour. The notarial protocolization of the 
statement of the meeting by which the dissolution was agreed has an average cost of $2,000.00 
Chilean pesos.20

20 The publication of the statement notarized in the Official Journal has no cost for the businesses with an equity 

of less than 5,000 UF, and the cost of the liquidation is based on the remuneration received by Liquidators which will be 

set forth in the shareholders’ meeting.
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Figure 6.5. Voluntary dissolution and liquidation procedure of a business in Chile

Source: Prepared by the OECD based on the information from  

http://www.leychile.cl/Navegar?idNorma=29473&idParte=0&r=6, last consultation on November 30, 2015.

9.2.9. Aspects to Consider in the Dissolution and Liquidation in the Case of Chile

The Law on Stock Companies regulates the liquidation and has specific rules for different 
ways of dissolution: When the liquidation managed voluntarily requires a Liquidating commission, 
or when the dissolution is judicial, there will be only one Liquidator and will be appointed by the 
Superintendency. In the liquidation, the instauration of the Liquidating commission is mandatory, 
which may imply more legal security than when there is only one person. This procedure foresees 
a lot of publicity, which assures that creditors can be better informed on the possibility that their 
debtors close their activities.
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In Chile, in the dissolution and liquidation it is only required a shareholders’ meeting minutes 
and their notarial protocolization, unlike Mexico, where two are required. Additionally, there are 
less steps involving proceedings with the Notary.

In Chile, it is only necessary to register the public deed of dissolution with no need of 
performing registrations in the dissolution stage as in the Mexican case.

6.3.3. Bankruptcy

In a bankruptcy process, the natural or corporate person will be subject to a Commercial 
Insolvency Procedure (Procedimiento Concursal), in order to comply with his/her/its obligations 
with creditors. This procedure is regulated under the Law of Reorganization and Liquidation for 
Business and Individuals in Chile.

Currently, there are 1,622 valid cases, out of which, 70% (1,113) are conducted in the 
metropolitan area. However, according with the table of bankruptcies published in the Official 
Journal (see Table 6.7), it is observed that keeping the current number of cases is equivalent to 
keep cases since 2004. In other words, all the cases since 2004 are still valid. In accordance with 
Table 6.7, since 1982, 5,222 files have been entered in a commercial insolvency procedure, which 
implies that 31% of cases from 33 years ago are still open. This situation is like the Mexican 
experience that keeps a high percentage of commercial insolvency procedures without being 
concluded.

Table 6.7. Bankruptcies published in the Official Journal of Chile

Year Bankruptcies Year Bankruptcies

2015 76 1998 109

2014 150 1997 70

2013 142 1996 71

2012 128 1995 58

2011 133 1994 64

2010 131 1993 74

2009 171 1992 52

2008 150 1991 90

2007 143 1990 115

2006 132 1989 92

2005 135 1988 99

2004 195 1987 93

2003 199 1986 138

2002 191 1985 163

2001 167 1984 192

2000 151 1983 371

1999 145 1982 867

Source: Superintendency of Insolvency and re-entrepreneurship
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In Chile, it is necessary to define the type of commercial insolvency procedure is recommended 
for the debtor, according to his/her situation and the outcome desired, since there are different 
types of Commercial Insolvency Procedures. The Law of Reorganization and Liquidation for 
Business and Individuals (LRLEPC) regulates 3 types of Commercial Insolvency Procedures, 
unlike Mexico, where there is only one type—in this document, only the first will be reviewed. 
The three cases are:

a) Commercial Insolvency Procedure of Liquidation

b) Commercial Insolvency Procedure of Restructuring

c) Commercial Insolvency Procedure of Renegotiation

The Superintendency of Insolvency and re-entrepreneurship (SIR) is the authority in charge 
of the supervision of Liquidators. It is a neutral body whose main aim is to liquidate the debtor’s 
assets and proceed to pay the credits of his/her creditors (LRLEPC).

Commercial Insolvency Procedure of Liquidation

The Commercial Insolvency Procedure of Liquidation is regulated in the Chapter IV of 
LRLEPC and is competency of the Court of Letters corresponding to the debtor’s address. This 
process may be initiated by two ways: by a Voluntary Liquidation that is requested by the debtor 
according to the provisions set forth in the LRLEPC (step 1 of Figure 6.6) or by a Mandatory 
Liquidation, submitted by any creditor of the debtor pursuant with the assumptions established in 
the article 117 of the LRLEPC.

In the Commercial Insolvency Procedure of Voluntary Liquidation, the business may request to 
the competent Court of Letters its voluntary liquidation, attaching to the application the following 
documents integrated by the legal representative:

a) Lists of goods, their location, and the taxes affecting them

b) List of goods legally excluded from the liquidation

c) Listing of the pending trials

d) The status of debts, with data of creditors

e) Payroll of employees

f) The complete accounting

The Court of Letters will have 3 working days from the submission of the application, to 
analyse if such request fulfils all the requirements (step 2 of Figure 6.6). The next day, the SIR will 
notify the 3 most important debtor’s creditors and with no relationship at all. The notice will be 
certified by a Certifying officer from the Superintendency(step 3 of Figure 6.6). Two working days 
from the notice, creditors will vote a provisional Liquidator and a deputy authorized by the SIR 
(step 4 of Figure 6.6). The next working day, the Liquidator will be appointed by the SIR and the 
appointment will be notified, which must be accepted or rejected, maximum the next following 
working day (steps 5 and 6 of Figure 6.6). If the provisional Liquidator refuses the position, he/
she must state the causes and rationale of his/her refusal before the SIR, in order that this one 
analyzes it and decides if the refusal is justified or not. If the refusal is justified, the SIR will notify 
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the deputy Liquidator chosen by the creditors. If the refusal is unjustified, the SIR will notify the 
provisional Liquidator to accept the position.

After the rejection or acceptance of the provisional Liquidator, the competent judge will 
dictate a Resolution of Liquidation (step 7 of Figure 6.6), that will also contain in addition to that set 
forth by articles 169 and 170 of the Code of Civil Procedures:

a) The individualization of the debtor as a business

b) The name of the appointed Liquidator and the deputy

c)  The provisional order to impound the debtor’s assets, books, and documents in an 
inventory

d)  The order to accumulate all the pending proceedings against the debtor to the Liquidation 
Procedure

e)  The order to notify all creditors that they must submit the proofs of their credit—in less 
than 30 days from the publication of the Resolution of Liquidation

f) The order to register the Resolution of Liquidation

g)  The publication of the Resolution of Liquidation in the Boletín Concursal (online system 
dedicated to commercial insolvency procedures)

Likewise, the Resolution of Liquidation can prevent the debtor’s right to manage his/her assets 
and has as the effect of nonappearance of the debtor as defendant or plaintiff for the assets subject 
to the Commercial Insolvency Procedure of Voluntary Liquidation. In this procedure, it is possible 
to request conservative measures if the Interim Liquidator acts with negligence.

The Resolution of Liquidation obliges the Interim Liquidator to notify the creditors on the 
content of the liquidation without a time frame for that. It is also an obligation of the provisional 
Liquidator, to publish the Resolution of Liquidation in the Boletín Concursal (step 8 of Figure 6.6) 
and, although the law does not mention a time frame for this obligation, it does set penalties due 
to failure.

Once the resolution of liquidation is published, the execution of the first Constituent Assembly 
will proceed, which is the first Creditors’ Meeting from the Commercial Insolvency Procedure 
of Liquidation, which must be performed on the thirty-second day after the publication in the 
Boletín Concursal of the Resolution of Liquidation and will be carried out in the dependencies of the 
competent court or at the specific location assigned by this one (step 9 of Figure 6.6).

The Constituent Assembly must address: 1) The preparation of a writing where the provisional 
Liquidator details the status of the debtor’s businesses; 2) the ratification of the provisional liquidator 
or his/her substitute; 3) the locations, days, and hours for holding the ordinary meetings; and 4) 
the estimation of the main expenditures of the Commercial Insolvency Procedure of Liquidation. 
Thus, the interim Liquidator undertakes officially his/her position until the ratification by creditors 
at the Constituent Assembly.

Once the position is officially taken and in presence of the secretary or another certifying 
officer appointed by the competent court, the Liquidator must take measures to protect and 
safeguard the debtor’s assets; as well as impound and prepare an inventory of the debtor’s assets. 
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Additionally, he/she must make a record of the confiscation and inventory to the file and publish 
it in the Boletín Concursal, five working days later (steps 10 and 11 of Figure 6.6).

Creditors will have a 30-day period from the notice of liquidation to verify their credits and 
challenge the preference at the court. By the end of this period, the Liquidator will have 2 days 
for publishing the verifications at the Boletín Concursal—thus concluding the ordinary verification 
period.

Figure 6.6. Commercial Insolvency Procedure of Liquidation in Chile

Source: Prepared by the OECD with data from http://www.leychile.cl/Navegar?idNorma=29473&idParte=0&r=6, last 

consultation on November 30, 2015.

The Liquidator and debtor will have a 10-day period from the expiration of the ordinary 
verification period to analyze if the creditors’ verifications are correctly supported regarding the 
existence, amounts, or preferences of credits, and in a period no longer than three days, he/she 
must issue any objection at the Boletín Concursal.

If objections are stated, the Liquidator will mediate the measures for obtaining an adjustment 
between creditors and will try to remediate them. If they cannot be remediated, the Liquidator 
will issue a report to the court stating the objections with the legal rationale. Then, the Liquidator 
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will have 10 days to publish it in the Boletín Concursal. Ten days after the notice of the challenge 
of objections to the court (delivery of the Liquidator’s report), the court will convene a single and 
oral hearing for the resolution. This resolution must be published at the Boletín Concursal two days 
after the hearing (steps 12 and 13 of Figure 6.6).

Then, the Liquidator will have 4 months to liquidate the personal property and 7 months 
for the real state. Both periods from the date the Constituent Assembly of Creditors (step 14 of 
Figure 6.6) was held. This time frame may be extended if creditors agree so and if there is the 
explicit authorization from the Superintendency.

Payments to creditors will be performed according to the order of precedence established 
in article 2472 of the Chilean Civil Code, which foresees to pay the Liquidator and the fiscal 
debts, before creditors (step 15 of Figure  6.6). From the payment of creditors, the Liquidator 
has 30 days for submitting his/her Report of the Final Administration Account to the court and the 
Superintendency. If there is no objection of the court of the Superintendency, from a creditor or 
debtor, the court must approve the administration of the Liquidator and the resolution must be 
published in the Boletín Concursal. Thereafter, the court will dictate its resolution in not more 
than 60 days after the conclusion of the Commercial Insolvency Procedure of Liquidation (step 16 
of Figure 6.6). One possible effect is that the debtor recovers the administration of the business.

The Commercial Insolvency Procedure of Liquidation lasts approximately four hundred sixty 
days. Like the Mexican case, such procedure may take longer, since there are actions which may 
interrupt such procedure as resources and appellations, among others.

Applications submitted during the Commercial Insolvency Procedure of Liquidation are free, in 
such a manner that the cost of the procedure corresponds to the attorney’s and Liquidator’s fees. 
Attorney’s fees are very variable, but it is common to agree a percentage of that recovered or an 
amount by hour invested. The Liquidator’s fees, according to the article 40 of the Law of Stock 
Companies are shown in Table 6.8.

Table 6.8. Liquidator’s fees in the Commercial Insolvency Procedure in Chile

Amount recovered Percentage

The part exceeding 0 and not above 2,000 form units. 20%

The part exceeding 2,000 and not above 4,000 form units. 15%

The part exceeding 4,000 and not above 8,000 form units. 11%

The part exceeding 8,000 and not above 16,000 form units. 8%

The part exceeding 16,000 and not above 32,000 form units. 6%

The part exceeding 32,000 and not above 64,000 form units. 4%

The part exceeding 64,000 and not above 130,000 form units. 3%

The part exceeding 130,000 and not above 260,000 form units. 2.25%

The part exceeding 260,000 and not above 520,000 form units. 1.75%

The part exceeding 520,000 and not above 1,000,000 form units. 1.5%

The part exceeding 1,000,000 form units. 1%

Source: http://www.leychile.cl/Navegar?idNorma=29473&idParte=0&r=6

http://www.leychile.cl/Navegar?idNorma=29473&idParte=0&r=6
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6.3.4. Aspects to Consider for the Bankruptcy in the Case of Chile

The commercial insolvency procedure of liquidation is defined in a detailed manner in the 
regulations. However, this cannot be summed up, since all the time points are defined and is not 
possible to perform simultaneous stages. On the contrary, as any legal proceeding, relief can be 
seeked and appellations, which may affect directly the maximum time stated by the law to conduct 
the proceeding, which may cause considerable delays in the definitive resolution of the proceeding.

6.4. Australia
Australia is a frequent example of regulatory developments for its good practices (OECD 

2015). Regarding the closure of business, it is not an exemption, since it has proceedings which 
may be considered innovative. For example, Australia does not have a bankruptcy procedure like 
the commercial insolvency procedure, or the bankruptcy chapter equivalent to that of the United 
States. An important difference with several countries is that any business closing procedure is 
performed in the same institution, the Australian Securities and Investments Commission (ASIC), 
that also publishes the statistics related to the businesses in Australia.

Statistics on businesses in Australia are very detailed. In Table 6.9 and Table 6.10, the number 
of businesses existing in the country, the number of businesses created, as well as the number of 
closed businesses in accordance with the way they unregistered their operations can be seen. All 
these statistics are published each month and can be broken down by region. In Table 6.9, there is 
an example of how Australia shows information on the number of businesses. With the data from 
that table it can be known that for a population of almost 23.8 million inhabitants in 2015, there 
is one business for every 11 inhabitants—the number of businesses in Australia grew in the first 
semester of the year by 0.6% approximately each month. Per capita business creation is higher in 
Australia than in the United States and Chile, which implies a higher level of entrepreneurship. 
A study relevant in the field would be to know how the ease to startup (and close) businesses 
encourages entrepreneurship, which corresponds to good outcomes in Australia.

Table 6.9. Total number of registered businesses by province in Australia

2015 NSW VIC QLD SA WA TAS NT ACT Total

January 697,354 703,784 391,038 105,480 206,896 21,801 11,319 37,637 2,175,309

February 700,330 707,251 392,876 105,671 207,678 21,866 11,341 37,810 2,184,823

March 705,217 712,530 395,534 105,998 208,768 21,959 11,410 38,069 2,199,485

April 708,678 716,611 397,535 106,222 209,529 22,024 11,448 38,220 2,210,267

May 713,004 721,504 399,960 106,537 210,550 22,136 11,495 38,380 2,223,566

June 719,762 729,255 404,263 107,186 212,292 22,306 11,580 38,718 2,245,362

July 723,547 733,184 406,120 107,453 213,016 22,401 11,571 38,883 2,256,175

August 727,147 736,724 407,841 107,661 213,589 22,486 11,592 39,056 2,266,096

September 730,248 740,103 409,477 107,863 214,265 22,544 11,620 39,157 2,275,277

October 733,131 743,549 411,147 108,118 214,944 22,604 11,659 39,348 2,284,500

November 735,677 746,662 412,546 108,332 215,555 22,678 11,682 39,492 2,292,624

December 738,401 750,158 414,091 108,673 216,283 22,758 11,707 39,589 2,301,660

Note: NSW: News South Wales; VIC: Victoria; QLD: Queensland; SA: South Australia; WA: Western Australia; TAS: 
Tasmania; NT: Northern Territory; ACT: Australian Capital Territory

Source: ASIC, 2015 Company Registration Statistics, Australia 
https://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-statistics/2015-company-registration-
statistics/#new
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In Table 6.10 the number of new business registrations by region for the first six months 
of 2015 is shown. With the data from that table, it can be observed that the greater dynamics in 
the business registration are for provinces of Victoria and Saskatchewan, since the growth rate of 
the new registrations was 17%, regarding the prior month. To note, in Mexico, the registration 
statistics of new businesses could be provided by the SIGER but the information is not public. 
Furthermore, the information in Australia is updated monthly. In the first six months of 2015, 
Australia registered 123,957 new businesses.

Table 6.10. Number of businesses registered by region in Australia

2015 NSW VIC QLD SA WA TAS NT ACT Total

January 4,753 4,532 2,974 438 1,365 124 82 235 14,503

February 6,237 6,366 3,679 581 1,587 143 78 341 19,012

March 7,470 7,327 4,185 600 1,775 155 114 368 21,994

April 6,272 6,549 3,752 578 1,480 133 74 319 19,157

May 7,161 7,402 4,091 669 1,862 184 103 322 21,794

June 8,632 9,440 5,413 904 2,330 218 118 442 27,497

July 7,702 7,346 4,264 755 1,890 155 59 369 22,560

August 6,952 6,565 3,695 675 1,543 171 67 381 20,049

September 6,973 6,725 3,957 732 1,749 160 69 332 20,697

October 6,134 6,282 3,601 702 1,618 137 97 349 18,920

November 6,428 6,496 3,760 751 1,644 157 82 345 19,663

December 5,293 5,862 3,001 667 1,464 146 69 272 16,774

Note: NSW: News South Wales; VIC: Victoria; QLD: Queensland; SA: South Australia; WA: Western Australia; TAS: 

Tasmania; NT: Northern Territory; ACT: Australian Capital Territory

Source: ASIC, 2015 Company Registration Statistics, Australia  

https://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-statistics/2015-company-registration-

statistics/#new

The experience of Australia on the closure of businesses is relevant not only because the 
procedures of business closure were unified in a single institution, but also because it unifies 
in it the statistical information on the life cycle of a business. This prevents the publication of 
information that could be contradicted or the existence of different methodologies and that it is 
unclear which assumptions are considered to interpret the information.

Regarding the business closing procedures, the Voluntary Liquidation of Businesses and the 
Liquidation due to Commercial Insolvency Procedure are presented below. These are the analogue 
ways most similar to the two procedures in Mexico of dissolution-liquidation and bankruptcy.

6.4.1. Liquidation

In Australia, there is no dissolution procedure. Only, one liquidation procedure is performed 
which fulfills the functions of dissolution and liquidation at the same time. In Australia, a business 
is understood as extinguished when the registration of the business is cancelled, which in Mexico 
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would be the cancellation of the RFC. It is important to say that for performing the voluntary 
liquidation procedure, it is necessary to be solvent, that is, that the business can afford all its debs 
with the business assets.

For liquidation it is understood the procedure by which a business sells all its assets, deals 
with its liabilities and, if applicable, distributes the remainder among the shareholders according 
to their equity participation, as established by the ASIC. In such manner, the voluntary liquidation 
is when a business stops operating due to the partners’ decision. This procedure is regulated by 
the Australian Corporations Act.

If it is decided to close a business by this liquidation mode, administrators must prepare 
a written statement assuring that the business is capable of paying all its debts in a term of not 
more than 12 months after the beginning of the liquidation (step 1 of Figure 6.7). Then, the 
board of directors must convene the shareholders to a meeting for a resolution on the liquidation 
of the business (step 2 of Figure 6.7). Shareholders will have a time frame of 5 weeks after the 
declaration to approve the liquidation of the business. The notices must be accompanied with 
the declaration in a financial statement presenting the following:

a)  The business assets and the total amount expected to be obtained from the sale of the 
goods

b) The liabilities of the business

c) The estimated expenditures of the liquidation

In the liquidation assembly a Liquidator must be appointed, who will lead the liquidation 
procedure and the distribution of the business assets and the remuneration of his/her position will 
be determined (step 3 of Figure 6.7). These meeting and Board of Directors meeting minutes must 
be documented and transcribed in the business books. The percentage necessary to approve the 
liquidation depends on the jurisdiction, but usually is not lower than two third parts.

The Liquidator is a natural person appointed by the partners or shareholders to cash the 
assets of a business, to finance the debts, and if there is a remainder, to distribute them among 
the partners or shareholders of a business, according to the equity percentage.

The obligations and powers of the Liquidator are the following:

●  To perform the activities of the business until its liquidation

●  To pay creditors

●  To execute contracts or agreements with creditors

●  To represent the business in any legal proceeding

●  To appoint an attorney for assistance

●  To sell or arrange the assets of the business

●  To execute on the business’ behalf all the deeds, receipts, and other documents for 
complying with its purposes and its liquidation

●  To prepare, accept, and endorse, and prepare any bill of exchange, or promissory note 
for and on behalf of the business

●  To get a credit for assuring the business assets
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●  To prepare a report with the names of the business creditors

●  To keep the business books for a 5-year period from the date of the business deregistration

●  To perform everything necessary to liquidate the business and distribute its assets

The Liquidator’s remuneration will be determined by the general shareholders meeting and 
if any of its members or creditors disagrees with such remuneration, he/she may request the 
review of such payment to the court, prior to the deregistration. The decision taken by the Court 
regarding the remuneration will be final and conclusive. However, the lowest price charged by a 
Liquidator for the complete procedure of liquidation is $2,500 Australian dollars—according to 
Goodrich, Riquelme & Asociados.

To be able to act as Liquidator, a registration at the ASIC is needed and fulfil the requirements 
below:

●  To be qualified for the position (membership in an accounting organization, university 
certifications)

●  To have experience on business liquidation

●  To proof the capacity to perform the functions of a registered Liquidator

●  Not being considered as an unqualified person to be a Liquidator

●  To be an Australian resident

●  To commit to fulfill the Australian policy on the security required

Once the Liquidator is appointed, he/she must prepare a report specifying who are the main 
creditors of the business and deliver that information to shareholders along with a copy to the 
creditors (step 4 of Figure 6.7). This action grants legal certainty to creditors and shareholders, 
different to what occurs in Mexico, where, sometimes, there is no certainty of who and how many 
creditors exist.

All the debts to be paid and all the claims against the business (present or future, and 
acquired and contingent) including those occurring before the date when the decision was made 
to liquidate the business, are admissible, and will be tested by the business (step 5 and 6 of 
Figure 6.7).

Thereafter, the deregistration will proceed. The Liquidator will submit to the ASIC the 
application for voluntary deregistration of a business (step 7 of Figure 6.7): Application for voluntary 
deregistration of a business (Form 6010). The requirements to be fulfilled for the deregistration of a 
business are the following:

●  That all the business members agree with the deregistration

●  That the business does not continue performing its activities

●  That all the business assets have a value lower than $1,000 Australian dollars

●  That the business has paid the fees and payable fines

●  That the business does not have pending debts

●  That the business is not part of any legal proceeding
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The application for the deregistration of a business may be presented to the ASIC by the same 
business, by an administrator, a member of the same, or the Liquidator. If the business submits the 
request, it must assign a person to be notified about the deregistration. Thus, by complying with 
all the requirements previously stated, the ASIC will cancel the business registration, in a period 
not longer than 3 months after the application. In that time, the business will be considered closed 
(step 8 of Figure 6.7).

Figure 6.7. Voluntary liquidation procedure of the business in Australia

Source: Prepared by the OECD based on data from http://www.pjgrecovery.com/liquidations.asp, last consultation on 

November 30, 2015

6.4.2. Relevant Aspects of the Voluntary Liquidation in the Case of Australia

The voluntary liquidation procedure in Australia has less requirements than other countries, 
but in it is essential to comply with all the requirements to cancel the registration and prepare 
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adequately the administrator’s declaration that cause the approval of shareholders and the 
liquidation of the business.

One of the main advantages of the liquidation in Australia compared to the dissolution and 
liquidation procedure in Mexico is that in Australia there is no dissolution, which makes the 
procedure quicker and simpler, thus avoiding the execution of a meeting, as well as the time and 
expenditures caused.

In Australia, the publication of the final balance is not necessary, for which there are savings in 
the notarial protocolization of the Public Registry of Commerce, with the respective expenditures.

The declaration performed by the administrators of the business allows to have security of 
the solvency, for which is possible to perform the liquidation procedure without uncertainty and 
in a time frame no longer than 12 months.

The voluntary liquidation procedure has as an advantage that by receiving the deregistration 
confirmation, it can be assured that all the liquidation requirements have been fulfilled.

6.4.3. Bankruptcy

Different to other analysed countries, the procedure in Australia is regulated by the same 
regulatory framework as the dissolution procedure. Additionally, there is a case where the Judicial 
Branch also does not participate, making more quickly the procedure.

Statistics on commercial insolvency procedure cases are also published by the ASIC. As 
observed in Table 6.11, the cases categorized by type of commercial insolvency are presented. 
If the figures of the 2015 first quarter are reviewed, there is a total of 1,800 cases of commercial 
insolvency solved. That is, in three months, more cases where solved in Australia than those 
received by IFECOM since its creation. This situation is a reflex not only of the effectiveness of 
the institutions, but of their skills, trust, and legal certainty they warrant. Most of these cases are 
concentrated in the two modalities of liquidation.

Table 6.11. Cases by type of commercial insolvency procedure in Australia

 
At some 

part of the 
proceeding

Liquidation 
before the 

court

Voluntary 
Liquidation 
by creditors

Voluntary 
administration

Foreign 
termination Total

2014

March 239 603 935 237 0 2,014

June 277 566 1,161 303 1 2,308

September 320 698 1,128 323 0 2,469

December 187 524 1,009 283 0 2,003

2015

March 166 495 1,010 298 2 1,971

June 201 791 1,398 344 0 2,734

September 190 1,214 1,172 384 0 2,960

December 164 971 1,024 338 2 2,499

Source: ASIC, Companies entering external administration,  

https://asic.gov.au/regulatory-resources/find-a-document/statistics/insolvency-statistics/insolvency-statistics-series-1-companies-

entering-external-administration/
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To perform the insolvency procedure there are two overall categories:

a)  Voluntary administration: Consisting of the transfer of the administration to an expert to 
try to save the business or to be able to pay the debts in a better manner than liquidation.

b)  Liquidation: Shareholders decide to liquidate the business to pay its debts. Frequently, 
business first adopt a voluntary administration and if the business cannot be saved 
or debts cannot be paid, they decide liquidation. This is the case addressed in this 
document.

Liquidation due to commercial insolvency is the procedure by which a business in insolvency 
liquidates all its assets to manage its debts. This liquidation of assets will be managed by a natural 
person called Liquidator. The law defines the Liquidator as the person in charge of the administration 
of the business assets, with the only purpose of selling them to deal with the pending payment 
obligations of the business. If all the obligations with creditors have been fulfilled and a remainder 
exists, this must be distributed to the business shareholders, such as the case of the United 
States and Canada, and unlike Mexico, where all the assets must be auctioned — which has as 
consequence a delay in the process. In addition to the administration of the business assets, the 
Liquidator must perform investigations on the failure of the business, its directors’ behavior, and 
the third party’s behavior (creditors) to determine why the business reached the insolvency. If it is 
its responsibility, malice or negligence from directors or any third party, a legal proceeding might 
be started against them.

In Australia, there are two types of liquidation for insolvency, voluntary liquidation for 
creditors and the liquidation before the court. The difference between them is that the liquidation 
before the court is a legal proceeding. These procedures are also supervised by the ASIC through 
the framework of the Corporations Act of Australia.

Liquidation Due to Insolvency for Creditors

This type of liquidation can be started in two ways: When creditors request so or if shareholders 
decide on the convenience of liquidating it and appointing a Liquidator through a meeting (steps 1 
and 2 of Figure 6.8). In this study case the second assumption will be considered.

Once the Liquidator is appointed, he/she must hold a meeting with the creditors, in a period 
no longer than eleven days after the date of the meeting where the liquidation was decided (step 
3 in the Figure 6.8). In this meeting, creditors must confirm the appointment of the Liquidator 
or reject it and appoint a new one (step 4 in the Figure 6.8). When the Liquidator is confirmed 
by creditors, this will be final, for which he/she will start complying his/her function. The main 
functions of the Liquidator are the following:

●  To ask information to creditors to check if its debt is valid

●  To collect, protect, and sell the business assets

●  To investigate and report to the creditors about the fiscal and financial situation of the 
business, including Unfair Preferences (payment performed to non-preferred creditors), 
claims against directors and trading operations that have not concluded

●  To recover the payment done to Unfair Preferences, in a time no longer than six months 
before the meeting approving the liquidation
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●  To research if the business is found in the assumption of insolvency due to fraud or, if 
applicable, to perform the proceedings against the potential responsible people

●  After the payment of his/her fees, to pay preferred creditors, and then non-preferred 
creditors

●  To request the deregistration of the business at the end of the liquidation

If the business has not enough assets to pay to all creditors, they will be able to pay the 
expenditures and fees of the Liquidator and request him/her to take additional measures, to try to 
recover as much money as possible.

The Liquidator has the power to hold meetings with shareholders and creditors to inform 
them on the status of the liquidation and decide on important issues. These meetings can be held 
under the request of the Liquidator or the creditors and must be stated in writing with the signature 
of the Secretary, Chairman, and Liquidator, and only the items to be solved in the meeting will be 
approved — if they meet the quorum required in the articles of association.

The Liquidator must check with creditors if they want to constitute an inspection committee 
to monitor the activities he/she is carrying out (step 5 of Figure  6.8). This committee must 
be conformed and approved by the creditors in a meeting; and if the inspection committee is 
approved, the Liquidator must notify to shareholders its creation and the members of the same.

Once concluded the sale process of the business assets (step 6 of Figure 6.8), the Liquidator 
will request the claims from the creditors within the following fourteen days, and they will be 
solved on the following 7 days. In the event of disagreement on the resolution taken by the 
Liquidator, an appellation remedy must be promoted within the following fourteen days before the 
competent authority (step 7 of Figure 6.8).

Once the claims to the business are solved, the Liquidator will proceed to distribute the 
amount obtained for the asset sale (step 8 of Figure 6.8). The distribution will be performed with 
the following order of precedence:

a) Expenditures and fees of the Liquidator

b) Wages of employees

c) Labor benefits (vacation, vacation pay, yearly bonus, etc.)

d) Unsecured creditors

Each category is paid totally before the payment of the next category. If there are no enough 
funds to pay one category, the funds available are paid on a pro rata basis. It is important to 
say that secured creditors do not enter in this order of payment, since the obligation will be 
fulfilled with the security granted by the business. Once the payment to creditors is performed, 
a final meeting of shareholders and creditors will be held, whose agenda is the resolution of the 
liquidation and assure it was conducted according to law (step 9 of Figure 6.8).

After the conduction of the final meeting, the ASIC will cancel the registration of the business 
automatically, in a period of no longer than 3 months after the meeting. By that time, the business 
will be understood as closed (step 10 of Figure 6.8).
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Figure 6.8. Liquidation process due to insolvency for creditors in Australia

Source: Prepared by the OECD based on data from http://www.bizfilings.com/learn/end-business.aspx, last consultation 

November 30, 2015

The liquidation procedure for creditors due to insolvency has an indefinite duration, since 
this procedure lasts the time the Liquidator takes in the sale of the business assets, including the 
possibility that creditors bring an appeal against the decisions made by the Liquidator.

The remuneration of the Liquidator will be established by the General Meeting and if 
any of  the members or creditors disagrees, he/she may request its review to the court, before 
cancelling the registration. The decision taken by the court on the remuneration will be final and 
conclusive. If due to quorum reasons the Liquidator’s fees cannot be established, this may charge 
up to $5,000.00 Australian dollars maximum. The Liquidator may charge in addition to his/her 
fees, the expenses incurred by the same in the procedure.
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Liquidation before the Court

This procedure starts with a liquidation request from shareholders or by the Liquidator before 
the court (step 1 of Figure 6.9). By the time of submitting the application, it will be understood 
that the business enters into a liquidation. One of the effects of the liquidation is that all the trials 
against the debtor will be suspended and no new actions can be executed against it — this stage 
is called suspension of trials and proceedings. Another effect is the appointment of the Liquidator 
by the court (step 2 of Figure 6.9). Once the Liquidator is appointed, the liquidation procedure 
of the business will be formally started. In this procedure, it is not necessary to hold a creditors’ 
meeting, these meetings will be held only when creditors or most of these consider that necessary. 
In this case, creditors must request the Liquidator to hold a creditors’ meeting.

Thereafter, that is, in the instauration of the inspection committee for the surveillance of 
the Liquidator’s activities, the procedure of the claims request from creditors and the distribution 
of the profits derived from the assets, the steps and timepoints are the same than those for the 
liquidation for insolvency to creditors. Likewise, the order of precedence and the payment 
conditions to creditors is the same than in the prior case (steps 3 to 7 of Figure 6.9).

In the liquidation due to insolvency before the court it is not necessary that the Liquidator 
holds a final meeting with creditors. However, when the Liquidator determines the conclusion of 
the liquidation, creditors may:

●  Obtain a release order from the court

●  Obtain a release order from the court for the ASIC to cancel the business registration

●  If there are no enough assets to get the order of the court, request to the ASIC to cancel 
the registration of the business

If the business deregistration is requested directly to the ASIC, this will cancel it in a period 
no longer than three months after the request (steps 8 to 10 of Figure 6.9). If the cancellation is 
done by the court, it is automatically cancelled within 3 months.

The liquidation procedure due to insolvency before the court has also an indefinite duration, 
for the same reasons than the liquidation due to insolvency of creditors. Nonetheless, the 
insolvency procedure before the court is faster than the liquidation for insolvency for creditors, 
since the stage of the appointment of the Liquidator is skipped and the meetings with shareholders 
and creditors are not mandatory.

The court will establish the remuneration of the Liquidator and will be based on the amounts 
obtained from the asset sale and the complexity of the case. This decision will be final and 
conclusive and if the Liquidator’s schedule times cannot be established by the Court or due to 
absence of quorum in a meeting or committee, a maximum amount of $5,000.00 Australian 
dollars will be charged, in addition to the expenses incurred.
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Figure 6.9. Liquidation procedure before the court in Australia

Source: http://www.bizfilings.com/learn/end-business.aspx, last consultation on November 30, 2015

6.4.4. Aspects to Consider about the Bankruptcy in the Case of Australia

In Australia there is no bankruptcy procedure for corporate persons, only for natural 
persons. What is regulated is a liquidation procedure for creditors due to insolvency, which can 
be managed independently or before the court. The main difference between the commercial 
insolvency procedure in Mexico and the liquidation procedure due to insolvency before a court is 
that in the Australian case no mandatory periods or creditors’ meetings are foreseen.

Voluntary liquidation due to insolvency for creditors is an ordered procedure which does not 
have to go through a court and by having a sole legal figure in the whole process, it provides more 
continuity and control to the procedure. This modality can also have shorter periods and low 
costs, because if an agreement exists between debtors and creditors, the appointment of figures or 
mandatory stages such as visits and conciliation are skipped.
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The appointment of the Liquidator in the insolvency procedure for creditors has an advantage 
the existence of a balance between the shareholders’ opinion and that from the debtors about the 
person managing the liquidation.

One of the main advantages of the liquidation before a court, compared to insolvency for 
creditors, is the speed of the procedure, since the appointment of the Liquidator through a creditors 
meeting and the enforceability of this type of meetings is prevented.

Another advantage of the insolvency procedure before the court is the simplification of the 
deregistration, since this endorses the compliance of all the requirements for its cancellation, 
without the verification by the ASIC and for that, the cancellation is automatic. Additionally, 
the administrative load of the Court is simplified as it only intervenes under the request and in 
specific cases such as appealing procedures or the submission of applications.
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7

Options of Public Policy

Based on the analysis of statistics and procedures for closing businesses in Mexico, as well as 
on the international experience, options of public policy are shown for the different stages and 
procedures for closing a business. Although some options are long-term ones, others can be 
considered short term and easy to implement. It is important to say that due to the regulatory 
background of the country, some international experiences cannot directly lead to improvement 
actions. However, the public policy principle was considered in order that the concept can be 
implemented for the Mexican case. The recommendations are shown in three categories: in 
general, for dissolution-liquidation, and bankruptcy.

7.1. General Aspects

Policy Option 1. It is recommended to unify the typing used in laws on the concept 
of business and create or publish statistical information compatible with different 
instruments.

Currently, the legal instruments governing the obligations of a business use different concepts 
to refer to them and can complicate the implementation and understanding of regulations from 
users. However, facilitating the regulations faced by a business from its constitution to the close of 
the same, reduces entry barriers due to the asymmetry of information and legal certainty. For that, 
a simplified regulation from the birth of a business till its death is a pro-business policy.

The different sources of statistical and census sources referring to economic activities use 
their own terms which are not necessarily compatible among them. One important assumption 
is that the public policy proposals must be based on evidence, for which it is necessary to create 
such information.

For example, the Economic Census refers to Economic Units, the Mexican Ministry 
of Economy to businesses, the Mexican Ministry of Finance and Public Credit to natural and 
corporate persons. Another relevant example is the little transparency to distinguish between a 
natural person with business activities and a business understood as a corporation, at least in what 
refers to the statistics published by public institutions.
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In study cases (countries), even when there are different types of businesses, the alignment of 
the concept of business to the statistics generated by the Economic Census and other institutions 
is achieved, such as the case for the United States, Australia, and Canada. In this way it is possible 
to have a dimension of the implications and the relevance of the policies addressed to these actors.

Policy Option 2. It is recommended to make more accessible for citizens and 
commercial regulations -including those proceedings for the closure of businesses. 
This can be achieved by publishing guidelines, infographics, etc. on the proceedings 
(in sequence) that must be fulfilled by the businesses intended to close operations.

The necessary information to close a business is stated in several legal ordinances, according 
to its competency area; for example, taxes, commercial companies, labor affairs, etc. Nonetheless, 
there is no website providing detailed information on the alternatives or procedures needed for 
closing a business.

However, gathering the information on the proceedings required to close a business in a sole 
site, including all the potential alternatives, reduces administrative loads faced by entrepreneurs 
and the costs associated with the compliance of regulations. If this information is known by 
entrepreneurs before deciding the type of business they will formalize, it is possible to make 
a more informed and adequate decision by considering the complete life cycle of a business—
considering that in Mexico there are several kinds of commercial companies.

In Australia and Canada there are websites with detailed information on the steps to be 
followed by a business to close operations, according to the specific situations of each business. 
Of these, the website of Canada www.canadabusiness.ca is highlighted, which not only includes 
mappings on the legal deregistration of businesses, but also the parallel processes to be met, for 
example, fiscal obligations.

7.2. Dissolution-Liquidation Procedure

Policy Option 3. Mexico should consider reducing the situations where attestation 
(use of notaries and attestors) is requested within the procedure of closing a business. 
These steps can be constrained exclusively to the cancellation of the social contract.

The current procedure of closing a business by a dissolution-liquidation requires  the 
involvement of a notary in four times: 1) The registration of the dissolution registration at the RPC; 
2) The registration of liquidators at the RPC; 3) The registration of the final balance at the RPC; y 
4) The cancellation of the social contract. However, to the extent that the requirement of attestation 
is reduced in the procedure, it can be accelerated. In fact, in countries such as the United States 
and Australia, notarial services are not necessary for closing procedures of businesses. Even Chile, 
that has a similar legal system to Mexico, only interacts one time with publics notaries.

However, it is important to consider that reducing the use of a notary requires a higher 
institutional capacity of the legal branch. For the Mexican case, this practice is considered that it 
can be implemented in the medium-term so that the institutions involved in procedures that can 
be legalized, can have more transparency, coordination with other bodies, and create trust among 
citizens.

http://www.canadabusiness.ca
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One way of reducing interactions with notaries in this process can be by removing the 
enforceability of registering some steps at the RPC; for example, the registration of liquidators 
or the final balance. However, one alternative is that businesses could be able to register some of 
these steps directly at the RPC. And using the notary public in the last interaction which is the 
cancellation of the social contract.

One of the main reasons to reduce the interaction with notaries in the dissolution-liquidation 
procedure is the associated cost. If a business dissolution-liquidation has its origin in financial 
troubles, it is important to reduce the associated cost to terminate the closure properly. This is 
more relevant for micro and small businesses and entrepreneurs that can even assess the cost 
of the failure of the business. This is more relevant if the business has the capacity of paying or 
negotiating its debts, which translates in administrative work.

Policy Option 4. It should be considered to open different channels or procedures for 
closing a business by means of the dissolution-liquidation, according to the specific 
criteria or conditions of the business. For example, when the business has not started 
operations or when there is an agreement between shareholders.

In Mexico, there is only one procedure for closing a business by dissolution-liquidation. 
However, it is possible to implement differentiated procedures to close a business, according to 
the risk associated with specific situations. One example of these cases are the procedures set up 
in Canada, United States, and Australia, which have procedures for a voluntary or mandatory 
closure; for businesses that have not started operations, or when they have been operating for 
years already; when they have the capacity for paying its debts or when it is not the case.

It is important to consider the feasibility of dividing the dissolution-liquidation procedure in 
two different stages. Actually, the liquidation stage is only reasonable when the business has assets 
or when legal controversies exist. For example, in Canada, the liquidation stage is not mandatory 
for all the cases. For this same reason, the role of the Liquidator is not justifiable when the sole 
dissolution reaches the withdrawal of the business.

Another relevant situation for a differentiated procedure is when the original shareholders are 
kept in the business such as in Canada, Australia, or United States.

These differentiated procedures can simplify the proceedings and reduce the administrative 
burden faced by some entrepreneurs deciding to close their business, and this is a low-risk one 
or has features not justifying a complicated procedure. However, for the proper work of this 
procedure discrimination, according to the type or characteristics of business, it is necessary 
to provide enough and clear information on every setting. Although some procedures will be 
simpler, the selection of the path for each business would be slightly more complex, for that is 
essential to specify the assumptions and information required for each case.

Policy Option 5. A reduction of the mandatory periods for safeguarding the business 
documents by liquidators must be assessed. Additionally, the safeguard of books can 
be done electronically for all the cases.

In Mexico, liquidators must safeguard the accounting information of the business for 10 
years. However, it is important to consider that the data safeguard for each year creates costs 
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to be covered with the assets of the business. Therefore, in the extent that the safeguard period 
can be reduced, it is possible to reduce the expenses of entrepreneurs in this category. One way 
to reduce the safeguard cost is using digital forms with security padlocks so it is not possible to 
modify them.

This situation can be more compelling for micro — and small-sized businesses, which can 
have less assets to deal with the closing procedure. Therefore, if the possibility of a micro — or 
small-sized business to survive the first years of life is high, these costs are common between 
entrepreneurs. For which it would be important to reduce as much as possible this expenditure 
without creating an associated risk.

7.3. Commercial Insolvency Procedures

Policy Option 6. It should be considered to setup more than one sole procedure 
for the bankruptcy of a business in Mexico, according to the characteristics and/or 
capabilities of the business.

In Mexico there is only one bankruptcy procedure, regardless the financial conditions of the 
business and the capacity it may have to restructure liabilities and operate normally. Actually, 
the  aim of the commercial insolvency procedure, as called in Mexico, is not the bankruptcy 
but the restructuring of its finances and the payment of its liabilities to operate again.

However, it is possible that due to the financial conditions of some businesses, they have a 
high probability for not recovering and operating again. In these cases, it should be considered 
to setup a process which aim is not to restructure operations, but its orderly liquidation. The 
problem that currently arises with the commercial insolvency procedure is that the procedure 
takes several months (even years), which may deteriorate the assets and reduce their market 
value. For that, to the extent that it is feasible to identify businesses with a low probability to 
restructure their finances, it is possible to increase the ability to pay their creditors.

This type of procedures for liquidating the business are observed in the United States, 
Canada, and Australia. This last case is the most advanced since there is only one liquidation 
procedure, compared to the United States or Mexico with the commercial insolvency procedure 
and the liquidation after the dissolution. For example, in USA there are six ways of bankruptcy, 
according to specific characteristics.

Policy Option 7. For the assignment of cases to specialists on commercial insolvency 
procedures, it is necessary to evaluate the application of a system based on the 
performance and degree of specialization. Additionally, it is important to publish 
the procedure and the criteria for the certification as a specialist on commercial 
insolvency procedures.

The IFECOM has among other responsibilities the appointment, the follow-up and the 
evaluation of specialists on commercial insolvency procedures. IFECOM states that an exam 
is prepared to appoint and authorize the registration of specialists on commercial insolvency 
procedures, according to that set forth in the law. Even if the LCM obliges the publication of the 
criteria for the registration of such candidates, the publication of the whole process is desirable, 
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including the interested parties, the selection criteria, the scores for passing, etc. In this way, 
through the promotion of the transparency, better outcomes can be achieved, and trust is created 
between the involved parties.

An extension to the previous recommendation is that the exam for admission and renewal 
of permits to operate as specialists on commercial insolvency procedures is designed and 
implemented by a body outside the IFECOM. For example, the National Center for the Evaluation 
of Higher Education (CENEVAL), that is an institution that can apply examinations and decide 
on the highest scores.

It is also important to improve the system for the assignation of cases to specialists on 
commercial insolvency procedures. Currently, the allocation of cases is randomly; however, to 
have a better follow-up and more transparency, an allocation based on the evaluation of the 
performance, experience, workloads, among others is proposed. Likewise, the rules preventing 
temporarily or definitively the provision of services of a specialist on commercial insolvency 
procedures must be specified.

Another opportunity area is based on the possibility that businesses specialized on subjects 
related to commercial insolvency procedures can provide their services during the procedure and 
be recognized by the IFECOM. Today, specialists on commercial insolvency procedures are mainly 
natural persons; however, it may be relevant to hire recognized businesses with experience on the 
field to increase the quality and capacity of the services. With this type of businesses, it would 
be possible to gather three figures recognized by the IFECOM in a sole firm, thus improving the 
efficiency during the procedure. For example, in the United States, the Trustee is appointed from 
the beginning of the procedure, thus preventing waiting times. With a business or person that can 
represent the three figures, it is possible to reach a similar situation.

Furthermore, it may be important that for very complicated cases or very large businesses 
to assign more than one specialist. This can help to strengthen the decisions of specialists and 
improve the quality of the evaluations in the time frames stated by the law.

Policy Option 8. It is recommended to widen the institutional capacity of the IFECOM 
to monitor the whole process of commercial insolvency procedures and to be able to 
state an opinion on the way the procedure is being managed.

The mandated functions of the IFECOM are related with the appointment, monitoring, 
assignation of cases and follow-up of specialists of commercial insolvency procedures. However, 
it would be important that the IFECOM becomes an institution with the capacity to observe the 
commercial insolvency procedures and state an opinion when a procedure is not being managed 
according to what is set forth in the law. Therefore, it would be possible that these procedures are 
managed with more effectiveness and efficacy.

Today, the LCM states the maximum time frames that each one of the stages of a commercial 
insolvency procedure can take. For example, the Article 145 of the LCM states that the 
conciliation stage cannot exceed in any case, together with the corresponding extensions, 365 
natural days from the date that the last publication of a resolution of the commercial insolvency 
procedure was performed. Nonetheless, it can be inferred from the statistics issued by the own 
IFECOM, that in several cases this stage has been exceeded. There have been cases with a lot of 
publicity where the conciliation stage has exceeded 365 days. In this situation, the existence of an 
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institution monitoring the enforceability of the law and issuing opinions on such procedures is 
very important. Although the LCM forbids the extension of time, it is important to have a body 
which can comment on the time frames.

The need of the existence of an institution with these capacities is based on the need of legal 
certainty in the procedure. Since for not having the certainty of what can be expected in a trial 
of this nature, deterrents occur for the businesses requesting this type of claims and they refer to 
procedures of commercial arbitration.

Policy Option 9. It must be considered to setup courts specialized on bankruptcies 
to make more effective the development of the case.

In Mexico, the commercial insolvency trials are executed on civil courts. These courts 
have a civil workload (not commercial) which leaves very few space and time for commercial 
insolvency procedures. Additionally, due to the numerical importance of the civil cases, there 
are few professionals with relevant experience on commercial insolvency procedures, which is 
perceived as an institutional weakness. For this reason, it is suggested to setup courts on the field 
of commercial insolvency procedures and to provide more effective time of the legal services. The 
case of the United States is an example of reference.

Policy Option 10. It is recommended to establish a limited number of auctions or 
determining maximum time frames for selling the assets. For the prior case, and when 
the sale of the assets to liquidate is achieved, these can be transferred again to the 
shareholders of the business or to other institutions.

The auction procedure prevailing currently does not have specific time frames, and for this 
reason, it can take several months or years. That is, the process of selling the goods to be liquidated 
might be extended for a long time and the assets can deteriorate, as well as lose their market value. 
When these assets lose their market value it is more complicated to sell them, and for that, the 
chances increase that a business cannot recover and that creditors do not receive payments in 
the commercial insolvency procedure. Furthermore, keeping these assets for an uncertain time 
increases the cost of the procedure.

In Chile, for example, the assets not sold in auctions are transferred or given to firemen. In 
the United States, the figure of abandoned patrimony exists, which encourages the quick sale of 
goods, and if not, there is the possibility of returning them to the debtor.



ORGANISATION FOR ECONOMIC CO-OPERATION  
AND DEVELOPMENT

The OECD is a unique forum where governments work together to address the economic, social and 
environmental challenges of globalisation. The OECD is also at the forefront of efforts to understand and 
to help governments respond to new developments and concerns, such as corporate governance, the 
information economy and the challenges of an ageing population. The Organisation provides a setting 
where governments can compare policy experiences, seek answers to common problems, identify good 
practice and work to co-ordinate domestic and international policies.

The OECD member countries are: Australia, Austria, Belgium, Canada, Chile, the Czech Republic, 
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea, 
Latvia, Lithuania, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, the 
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom and the United States.

The European Union takes part in the work of the OECD. OECD Publishing disseminates widely the 
results of the Organisation’s statistics gathering and research on economic, social and environmental 
issues, as well as the conventions, guidelines and standards agreed by its members.



STRENGTHENING COMPETITIVENESS IN MEXICO 
THROUGH REGULATORY IMPROVEMENT

Closing Procedure of Businesses in Mexico: 
Analysis and Improvement Proposals

Table of Contents

Executive Summary

1. Introduction

2. Methodology

3. Businesses in Mexico

4. Administrative Simplification in the Business Setting of Mexico

5. Business Closure in Mexico

6. International Experience on Business Closure

7. Options of Public Policy


	Foreword
	Acknowledgements
	Table of Contents
	Acronyms and Abbreviations
	Glossary
	Executive Summary
	General Aspects
	Dissolution-Liquidation
	Commercial Insolvency Procedures

	1. Introduction
	2. Methodology
	Table 2.1. Legal Ordinances Involved in the Company Closure Regulations
	Table 2.2. Interviews to Experts
	Table 2.3. Prepared International Study Cases for Business Closure
	References

	3. Businesses in Mexico
	3.1. Legal Concepts Business may adopt: Natural and Corporate Persons
	Table 3.1. Concepts Used to Refer to Businesses and Companies in Mexico

	3.2. Functional groups to classify a Business: Micro-, Small-, and Medium-sized
	Table 3.2. Stratification of Businesses in Mexico

	3.3. Business Statistics in Mexico
	Table 3.3. Probability of Death and Life Expectancy in the First Year for Businesses

	References

	4. Administrative Simplification in the Business Setting of Mexico
	4.1. Procedures of Creation and Development of a Business
	4.2. Closing Procedure of a Business
	4.3. Effects from Regulations on Businesses
	Box 4.1. Assumptions of the Business Closing Study Cases of Doing Business
	Figure 4.1. Insolvency Indicator Position from Doing Business

	References

	5. Business Closure in Mexico
	5.1. Dissolution-Liquidation Procedure
	Figure 5.1. Dissolution-Liquidation Procedure in Mexico

	5.2. Commercial Insolvency Procedure
	Table 5.1. Open Insolvencies by Procedure and Year of Registration before the IFECOM
	Figure 5.2. Geographic Representation of Conciliators, Trustees, and Visitors
	Figure 5.3. Number of Valid Cases of Commercial Insolvency Procedures before the IFECOM
	Figure 5.4. Lawsuit process of a commercial insolvency procedure in Mexico
	Figure 5.5. Conciliation process of the commercial insolvency procedure in Mexico
	Figure 5.6. Bankruptcy process of the commercial insolvency procedure in Mexico
	Table 5.2. Compensations to conciliators in the conciliation process of the commercial insolvency procedure in Mexico
	Table 5.3. Weight by activity for the conciliator in the conciliation process of the commercial insolvency procedure in Mexico
	Table 5.4. Compensations to trustees in the bankruptcy process of a commercial insolvencyprocedure in Mexico
	Table 5.4. Compensations to trustees in the bankruptcy process of a commercial insolvency procedure in Mexico
	Table 5.5. Weight by activity for the trustee in the bankruptcy process of the commercial insolvency procedure in Mexico

	References

	6. International Experience on Business Closure
	6.1. United States
	Table 6.1. Businesses in United States
	Table 6.2. Startup, closure, and bankruptcy of businesses in United States
	Figure 6.1. Procedure of voluntary dissolution and liquidation of a business in the Delaware State of United States of America
	Table 6.3. Trustee fees in the liquidation procedure due to bankruptcy of the Delaware state in the United States
	Figure 6.2. Bankruptcy procedure by chapter 7

	6.2. Canada
	Figure 6.3. Voluntary dissolution and liquidation procedures of a business in Canada
	Table 6.4. Insolvency in Canada
	Figure 6.4. Bankruptcy Procedure regulated by the LBIA in Canada
	Table 6.5. Rule of fees for the Trustee in the bankruptcy procedure in Canada

	6.3. Chile
	Table 6.6. Number of businesses in Chile
	Figure 6.5. Voluntary dissolution and liquidation procedure of a business in Chile
	Table 6.7. Bankruptcies published in the Official Journal of Chile
	Figure 6.6. Commercial Insolvency Procedure of Liquidation in Chile
	Table 6.8. Liquidator’s fees in the Commercial Insolvency Procedure in Chile

	6.4. Australia
	Table 6.9. Total number of registered businesses by province in Australia
	Table 6.10. Number of businesses registered by region in Australia
	Figure 6.7. Voluntary liquidation procedure of the business in Australia
	Table 6.11. Cases by type of commercial insolvency procedure in Australia
	Figure 6.8. Liquidation process due to insolvency for creditors in Australia
	Figure 6.9. Liquidation procedure before the court in Australia

	References

	7. Options of Public Policy
	7.1. General Aspects
	7.2. Dissolution-Liquidation Procedure
	7.3. Commercial Insolvency Procedures




